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NOMINATIONS OF JOHN G. ROBERTS, JR., OF
MARYLAND, NOMINEE TO BE CIRCUIT
JUDGE FOR THE DISTRICT OF COLUMBIA
CIRCUIT; DAVID G. CAMPBELL, OF ARI-
ZONA, NOMINEE TO BE DISTRICT JUDGE
FOR THE DISTRICT OF ARIZONA; S. MAU-
RICE HICKS, JR., OF LOUISIANA, NOMINEE
TO BE DISTRICT JUDGE FOR THE WESTERN
DISTRICT OF LOUISIANA; AND WILLIAM
EMIL MOSCHELLA, OF VIRGINIA, NOMINEE
TO BE ASSISTANT ATTORNEY GENERAL, OF-
FICE OF LEGISLATIVE AFFAIRS, DEPART-
MENT OF JUSTICE

WEDNESDAY, APRIL 30, 2003

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:09 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch,
Chairman of the Committee, presiding.

Present: Senators Hatch, Leahy, Kennedy, Feingold, Schumer,
and Durbin.

Chairman HATCH. Good morning. I am happy to welcome to the
Committee four outstanding nominees. We will consider three judi-
cial nominees: John Roberts for the District of Columbia Circuit;
David Campbell for the District of Arizona; and Maury Hicks for
the Western District of Louisiana. We will also hear from Will
Moschella, who has been nominated to be Assistant Attorney Gen-
eral for the Office of Legislative Affairs at the Department of Jus-
tice.

Now, I think if it is all right with you, Senator Leahy, why don’t
we defer our statements until our colleagues testify so we can save
them time. I apologize for being just a little bit late, but I just
couldn’t get through with the meetings in my office this morning.

Senator LEAHY. Especially with such a distinguished trio, of
course, we should do that.

Chairman HATcH. Well, all right. I think if we can, then, why
don’t we turn to Senator Warner first, then Senator Breaux, and
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then Hon. Jim McCrery. We welcome you here as well. We welcome
all three of you and appreciate having you here.
Senator Warner?

PRESENTATION OF WILLIAM EMIL MOSCHELLA, NOMINEE TO
BE ASSISTANT ATTORNEY GENERAL, OFFICE OF LEGISLA-
TIVE AFFAIRS, DEPARTMENT OF JUSTICE, AND JOHN G.
ROBERTS, JR., NOMINEE TO BE CIRCUIT JUDGE FOR THE
DISTRICT OF COLUMBIA, BY HON. JOHN WARNER, A U.S.
SENATOR FROM THE STATE OF VIRGINIA

Senator WARNER. Thank you, Mr. Chairman.

First, on behalf of my distinguished colleague, George Allen, 1
will ask that the record accept his statement. he is unavoidably de-
tained this morning.

Chairman HATCH. Without objection.

Senator WARNER. So I shall proceed on behalf of both of us in
expressing my privilege to be here to introduce William Moschella,
who has been nominated to serve as Assistant Attorney General for
Legislative Affairs at the Justice Department. He is joined today by
his lovely family, including his wife Amy, his daughter Emily, his
son Matthew, and his parents. They are right in the front row. If
you all would stand and be recognized? Now is your chance. There
we are.

Chairman HATCH. Well, we welcome all of you. We welcome you
all, and we are grateful to have you here.

Senator WARNER. This candidate’s distinguished background
makes him highly qualified, I say to our distinguished Chairman
and distinguished ranking member, to be in this position.

Subsequent to earning his law degree from George Mason Uni-
versity Law School, he served as a legislative assistant in the office
of my fellow delegation colleague, Congressman Frank Wolf. After
leaving the Congressman’s office, he held positions in the House
Government Reform Committee, House Rules Committee, and sev-
eral positions in the House Judiciary Committee. At present, he
serves as chief legislative counsel for the House Judiciary Com-
mittee.

Mr. Chairman, he is obviously a very accomplished individual,
and he served a large portion of his career in public service, well
qualified I am certain; therefore, he will serve in this position with
distinction, reflecting credit upon our President and this institu-
tion, the Congress which he has served these many years.

Now, Mr. Chairman, I should like to say a few words on behalf
of Mr. Roberts. This is my second appearance on behalf of this dis-
tinguished individual, and I must say in my 25 years in the Senate,
I do not believe I have ever done this before. But at the invitation
of the Chair, I will appear over and over again, be it necessary, on
behalf of this individual because I personally and, if I may say, pro-
fessionally feel very strongly about this nominee.

He has been nominated for a position on the United States Cir-
cuit Court of Appeals for the District of Columbia. If I may say, fol-
lowing my graduation from the University of Virginia Law School
in 1953, I return this weekend for my 50th reunion, where I am
privileged to address my class. But following that, I was privileged
to be a law clerk to Judge E. Barrett Prettyman on the United
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States Circuit Court of Appeals, the very circuit to which this
nominee has been appointed by the President of the United States.

I have a strong knowledge of this circuit, having started my ca-
reer there 48 years ago, and I feel that this candidate will measure
up in every respect to the distinguished members of the circuit that
have served in the past and who are serving today. And I urge in
the strongest of terms that he be given fair consideration by this
Committee and that he will be voted out favorably.

Mr. Chairman and Senator Leahy, we start with he graduated
from Harvard College summa cum laude in 1976. Three years
later, he graduated from Harvard Law School magna cum laude,
where he served as managing editor of the Harvard Law Review.
He served as law clerk to Judge Friendly on the United States
Court of Appeals for the Second Circuit and worked as law clerk
to the current Chief Justice of the Supreme Court of the United
States, Hon. Judge Rehnquist.

Also, he has practiced law for over 20 years. He served as asso-
ciate counsel to President Ronald Reagan, worked as the Principal
Deputy Solicitor General of the United States, and has worked as
a civil litigator in the firm of Hogan and Hartson, which, I must
say, I also served in following my clerkship with Judge Prettyman.

So I do urge upon this Committee, Mr. Chairman, and all mem-
bers, that the fair consideration that is the duty of the United
States Senate under the Constitution under the advise and consent
provisions be exercised on behalf of this distinguished nominee.

I thank you for the attention of the Committee, and I wish you
well.

Chairman HATCH. Thank you so much, Senator Warner. We ap-
preciate those very strong recommendations.

Senator LEAHY. I was impressed, the 50th reunion, so you grad-
uated at the age of 10?

Senator WARNER. I beg your pardon?

Senator LEAHY. You graduated at the age of 10? I was very im-
pressed, your 50th reunion.

Senator WARNER. No, I was not a child prodigy.

[Laughter.]

Senator WARNER. Nor am I a senior prodigy. I am just one of
your fellow Senators.

Senator LEAHY. And a good friend and highly respected on both
sides of the aisle, I might add.

Senator WARNER. I thank you.

Chairman HATCH. We are grateful to have you here, Senator
Warner. We appreciate that.

Senator Breaux? We will turn to you, Senator Breaux.

PRESENTATION OF S. MAURICE HICKS, JR., NOMINEE TO BE
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF LOU-
ISIANA, BY HON. JOHN BREAUX, A U.S. SENATOR FROM THE
STATE OF LOUISIANA

Senator BREAUX. Thank you, Mr. Chairman and Senator Leahy
and Senator Durbin. A tough act to follow our colleague from Vir-
ginia.

I am here on behalf of and to speak for Maury Hicks, our friend
from Shreveport, Louisiana, who has been nominated to be the dis-
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trict judge for the Western District of Louisiana, which is the
Shreveport area and the area south of that area. I am joined in
spirit by my colleague Senator Mary Landrieu, who will have a
statement of support on behalf of Maury Hicks as well.

He is the type of person that I think we can recommend without
hesitation. I have always felt that at the district level I would per-
sonally rather see a person who is not an author or a scholar or
a professor of law in some university but, rather, someone who
comes from the day-to-day activities of being a trial lawyer in the
area, in the district in which we are nominating them to become
a Federal district judge. And that is what we have in Maury Hicks,
a person who knows the people as well as knowing the law.

He graduated from Texas Christian university but he later re-
deemed himself from that mistake by graduating from the LSU
Law School, and I think that will overcome any Texas problems
that he might have experienced.

[Laughter.]

Senator BREAUX. But he has been engaged in the practice of law,
like I said, dealing with all types of problems—local problems that
go before both the State courts and the Federal courts—since 1977.
That is the type of people I think do good jobs on the Federal dis-
trict bench. They know the law, but they also know the people, and
I think he brings that talent.

You might have noted that on the list as one of his organizations
is the Mystic Crew of Louisiana. I would just point out to Senator
Durbin and to others that might wonder if that is some subterra-
nean terrorist organization from the State of Louisiana, it indeed
is not. It is the organization that runs the Mardi Gras celebrations
here in Washington for the last 50 years. I happen to serve as cap-
tain of the crew, which means Maury Hicks is part of our organiza-
tion that runs the Mardi Gras. It is a wonderful organization that
does great things and has a lot of fun doing it.

He is joined here by his wife, Glynda, and their children, who I
am sure he will be introducing later. He is a good choice. I hope
that you can vote him out as quickly as we possibly can.

Thank you, Mr. Chairman.

Chairman HATCH. Thank you, Senator Breaux. We appreciate
your comments, and we really appreciate you taking time to come.
I think it is an honor to the people that you have recommended.
Thank you.

We will be happy to let you go. We know you have—

Senator BREAUX. I want to hear if he is for him, too.

Chairman HATcH. Well, Congressman McCrery, we are honored
to have you here. We look forward to taking your testimony.

PRESENTATION OF S. MAURICE HICKS, JR., NOMINEE TO BE
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF LOU-
ISIANA, BY HON. JIM MCCRERY, A REPRESENTATIVE IN CON-
GRESS FROM THE STATE OF LOUISIANA

Representative MCCRERY. Thank you, Mr. Chairman, Mr. Leahy,
my old friend from the House Senator Durbin. It is nice to be here
with you today.

I certainly want to second the comments of my friend and col-
league from Louisiana, Senator Breaux. I have known Maury Hicks
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since Maury was a freshman in law school at LSU and have
watched him practice law in my home town of Shreveport for a
number of years. And I can tell you without reservation that
Maury Hicks is a very well respected member of the bar in Shreve-
port. He has extensive experience at the bar in court. He is an ac-
complished litigator. He has with him today his family: his wife
Glynda, his children Christy and Tyler. He also has with him some
friends from the Shreveport area, and just to show you how well
respected Maury is in the bar in Shreveport, he brought with him
both defense attorneys and plaintiffs’ attorneys, and they are all for
him. So I think that will tell you how well respected Maury Hicks
is.

Maury is smart. He is honest. He is a hard worker. He is every-
thing I think we want in a Federal district judge. He will be wel-
comed by the bar in the Western District because I know that
Maury will be the kind of judge that lawyers in any part of our
country would appreciate. He will work hard. He will get the job
done. He will be fair.

And so I recommend without hesitation Maury Hicks as the next
Federal judge from the Western District of Louisiana.

Chairman HATcH. Well, thank you, Congressman. We appreciate
that. Mr. Hicks certainly has to be very pleased to have both of you
come and testify for him. Thank you for being here. We appreciate
it.

Representative MCCRERY. Thank you.

Senator BREAUX. Thank you.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

Chairman HATCH. We will make our statements now. Let me say
a few words about our first nominee, John Roberts, who has quite
a history as a judicial nominee. He was originally nominated for a
seat on the D.C. Circuit more than 11 years ago by the first Presi-
dent Bush, but was never given a hearing and was never con-
firmed. He was renominated by the current President Bush on May
9, 2001, but he did not receive a hearing in the 107th Congress.
He was then renominated for the third time this past January, and
all told, he has been nominated by two different Presidents on
three separate occasions for the Federal appellate bench over the
last 12 years.

The Committee finally held a hearing on Mr. Roberts’ nomina-
tion on January 29th of this year, and during that marathon hear-
ing, which started at 9:30 a.m. and did not end until approximately
9:30 that night, he answered every question that he was asked in
a precise and informative manner. He also answered a myriad
written questions submitted to him after the hearing—more than
70, to be precise. The Committee favorably reported his nomination
for consideration by the full Senate with bipartisan support. All ten
Republican Members of the Committee voted for Mr. Roberts, along
with four Democratic Members. However, pursuant to an agree-
ment between the Republican and Democratic Senate leadership, I
have asked Mr. Roberts to return for this hearing with the clear
understanding that his nomination will move to the Senate floor
for an up or down vote without undue delay. In fact, our agreement
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was within a week after we finally move you out of Committee.
Now, this means that, pursuant to our agreement, the Committee
will vote on Mr. Roberts’ nomination a week from tomorrow, which
is Thursday—you will be put on tomorrow’s markup, but literally
I am putting you over until next Thursday so our colleagues will
have enough time to submit any written questions they desire. Any
written questions should accordingly be submitted to Mr. Roberts
and the other nominees no later than 5:00 p.m. on Friday, May
2nd.

Now, Mr. Roberts is widely considered to be one of the premier
appellate litigators of his generation. His legal accomplishments
are superb, including a remarkable 29 arguments before the United
States Supreme Court. His record leaves no doubt that he is main-
stream and fair. During the course of his career, he has argued
both sides of the same issue in different cases, demonstrating that
he is indeed a lawyer’s lawyer. He has also represented parties
from all sides of the political spectrum. His clients have included
large and small corporations, trade organizations, non-profit orga-
nizations, States, and individuals. So it is really an honor to have
such a remarkable legal mind before this Committee.

Senator Warner did comment about some of Mr. Roberts’ legal
background. No question he had great academic credentials at Har-
vard College and later Harvard Law School. He served as law clerk
for Second Circuit Judge Henry Friendly, one of the pillars of judi-
cial matters throughout many years, and then for Supreme Court
Justice William Rehnquist. His public service career included ten-
ure as special assistant to Attorney General William French Smith,
Associate White House Counsel, and Principal Deputy Solicitor
General. Since 1993, he has been a partner with the prestigious
D.C. law firm of Hogan and Hartson, where his practice has fo-
cused on Federal appellate litigation.

Now, there is no question that Mr. Roberts has the experience
and intelligence to be an outstanding Federal appellate judge. And
if the support for his nomination from his peers is any indication,
he also has the requisite judicial temperament and unbiased fair-
ness that are the hallmarks of truly great judges. One letter the
Committee received is from 156 members of the D.C. Bar, all of
whom urge Mr. Roberts’ swift confirmation. The letter is signed by
such legal luminaries as Lloyd Cutler, who was White House Coun-
sel to both President Carter and President Clinton; Boyden Gray,
who was White House Counsel to the first President Bush; and
Seth Waxman, who was President Clinton’s Solicitor General.

The letter states: “Although, as individuals, we reflect a wide
spectrum of political party affiliation and ideology, we are united
in our belief that John Roberts will be an outstanding Federal
court of appeals judge and should be confirmed by the United
States Senate. He is one of the very best and most highly respected
appellate lawyers in the Nation, with a deserved reputation as a
brilliant writer and oral advocate. He is also a wonderful profes-
sional colleague both because of his enormous skills and because of
his unquestioned integrity and fair-mindedness. In short, John
Roberts represents the best of the bar and, we have no doubt,
would be a superb Federal court of appeals judge.”
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Another letter is from 13 of Mr. Roberts’ former colleagues at the
Solicitor General’s Office. This letter states: “Although we are of di-
verse political parties and persuasions, each of us is firmly con-
vinced that Mr. Roberts would be a truly superb addition to the
Federal court of appeals. . . .Mr. Roberts was attentive and re-
spectful of all views, and he represented the United States zeal-
ously but fairly. He had the deepest respect for legal principles and
legal precedent—instincts that will serve him well as a court of ap-
peals judge.”

Now, others echo these sentiments. Clinton Solicitor General
Seth Waxman called Mr. Roberts an “exceptionally well-qualified
appellate advocate.” Another Clinton Solicitor General, Walter

Dellinger, said, “In my view. . .there is no better appellate advo-
cate than John Roberts.” And one Yale law professor provided this
personal glimpse: “. . .I asked Mr. Roberts whether he would be

comfortable taking me—a Democratic young lawyer—under his
wing. His response: ‘Not only would I be comfortable with it, I want
you here because I want to learn what others who may at times
see the world differently than I think.”

In my view, Mr. Roberts is precisely the type of person we want
to see confirmed as a Federal appellate judge, one who will be re-
spectful of all sides of an argument and who will follow the law,
not some personal agenda, in deciding which party should prevail.
I personally have every confidence that John Roberts will make a
sterling addition to the D.C. Circuit, and I look forward to hearing
from him today.

I will reserve my remarks about the other nominees we are con-
sidering until they are called forward.

So, with that, we will turn to the ranking member, and then we
will go to questions.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman, and I also welcome
John Roberts here again, having been nominated to the U.S. Court
of Appeals for the District of Columbia Circuit. And I am pleased
that in this hearing he can have the undivided attention that a life-
time nomination to this most important circuit deserves, and I look
forward to hearing his answers to our questions.

When last he was here, he was flanked by two other circuit court
candidates—Sixth Circuit nominees Jeffrey Sutton and Deborah
Cook. Mr. Roberts will recall that on that long day which stretched
way into the evening, the overwhelming majority of questions were
not to him at all. They were directed to Mr. Sutton, with others to
Judge Cook, and he sort of got barely—we barely had time to even
talk to him. So today we are going to have a chance to focus on
him in our effort to determine what kind of a judge he would be
if he was confirmed. We regret that he was thrown into that most
unusual hearing earlier this year. I think it was unfair to him and
actually to the other nominees, but especially to the American pub-
lic because the District of Columbia Circuit is a most important
one. It is a circuit to which President Clinton nominated two out-
standing individuals during his second term. They were not al-
lowed to have votes by this Committee because the Republicans de-
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cided they should not be allowed to have votes. So given its special
jurisdictional responsibilities, the District of Columbia Circuit is a
most important circuit. I wish that the obstruction of President
Clinton’s nominees could have been remedied in trying to get some
balance in the courts, but the President has decided—and this is
his right to decide who he wants to go forward with, but he has
decided to divide, not unite, on this matter.

I do appreciate what the Chairman has done in having this hear-
ing. It shows how quickly we can move things when we work to-
gether, just as the Chairman and I have been working together
since I held a hearing last year on asbestos reform and he has held
one this year on asbestos reform. And for some of you who are in-
terested, I think the work of Senator Hatch, myself, and a number
of other interested members on both sides are coming to fruition.
For the first time in years on this complex subject, I actually think,
Orrin, we are actually coming close to a solution, and it shows
what can happen when we work together.

Then we are going to hear from district court nominees Maurice
Hicks of Louisiana and David Campbell of Arizona. Both attorneys
have the support of their home State Senators.

Then we have before us the nomination of William Moschella to
be Assistant Attorney General in the Office of Legislative Affairs
at the Department of Justice. It is an important office, especially
as the Justice Department has been really less than responsive to
both the House and the Senate in requests for information. Since
September 11th, many of us have been calling for and working for
appropriate oversight. I submitted many oversight letters to the
Justice Department containing requests for information that have
not been responded to, as have a number of Republican Senators.
The Justice Department is required to respond to Congress’ re-
quirements for reports about various programs that it funds, and
it has not done that. For example, they are required to report re-
garding the current and future use of technologies being developed
by the Total Information Awareness project at the Defense Depart-
ment.

So I look forward to hearing how Mr. Moschella works on this.
Many of us have worked with him when he was at the House Judi-
ciary Committee, and I know that both Chairman Sensenbrenner
and Chairman Hyde, two friends of mine, two people I have a great
deal of respect for, think the world of him. I know a lot of the mem-
bers in the Committee, both Democrats and Republicans, respect
his integrity, ability, and commitment. I might say that I share
those feelings.

So I hope he won’t forget his roots here. Obviously, his first re-
sponsibility has to—and I am going out on a limb here sort of pre-
dicting that he will get through okay. His first responsibility has
to be to the administration that is appointing him, but I hope he
realizes that there has been a lot of concern expressed by both Re-
publicans and Democrats about the lack of responsiveness from the
Department of Justice. And we are all counting on him to correct
that. No difficult task there.

So, Mr. Chairman, I thank you for having these hearings. Again,
I thank you for your work and cooperation on the asbestos thing,
and I think that between the two of us we are finally going to—
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I think we have a real opportunity to bring this perplexing matter
to conclusion, to be a benefit to the victims, be a benefit to the com-
panies, a benefit to the American economy, and I think that the
court systems will probably breathe a huge sigh of relief if we are
able to do that.

Chairman HATCH. Well, thank you, Senator.

Mr. Roberts, if you will stand and be sworn? Do you solemnly
swear to tell the truth, the whole truth, and nothing but the truth,
so help you God?

Mr. ROBERTS. I do.

Chairman HATCH. Thank you. Mr. Roberts, we welcome you
again to the Committee. We are honored to have you back, and do
you have any statement you would care to make?

STATEMENT OF JOHN G. ROBERTS, JR., NOMINEE TO BE
CIRCUIT JUDGE FOR THE DISTRICT OF COLUMBIA CIRCUIT

Mr. ROBERTS. No, Mr. Chairman, other than to introduce my
parents, Jack and Rosemary Roberts; my sister, Peggy; and my
wife, Jane.

Chairman HATCH. Please stand up. We are really happy to wel-
come you all here once again. Okay.

[The biographical information of Mr. Roberts follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used).

John Glover Roberts, Jr.

Address: List current place of residence and office

address{es) .
Residence:

Bethesda, MD

-Qffice:

Hogan -& Hartson L.L.P.
555 13th Streetj'N.W.
Washington, D.C. 20004

Date and place of birth.

January 27, 1955
Buffale, New York

Marital Status {include maiden name of wife, or husband’s
name). List spouse’s occupation, employer’s name and

business address(es).
Married to Jane Sullivan Roberts, July 27, 1%96.

Spouse’'s maiden name: Jane Marie Sullivan
Spouse’s occupation: Attorney

Spouse’s employer: Shaw Pittman
- 2300 N Street, N.W.

Washington, D.C. 20037

Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

Artended Harvard College, 1973-1976 (entered with sophomore
standing). Awarded A.B. summa cum laude June. 17, 1876.

Awarded J.D. magna

Attended Harvard Law School, 1976-1379.
cum laupde June 7, 1879.
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Emplovment Record: List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you
were connected as an officer, director, partner,
proprietor, or employee since graduation from college.

Summer 1977: Law clerk, Ice, Miller, Donadio & Ryan,
Indianapolis, Indiana.

Summer 1678: Law clerk, Carlsmith, Carlsmith, Wichman &
Case {now Carlsmith, Ball, Wichman, Case & Ichiki),
Honolulu, Hawaii.

June 1979 - June 1980: Law clerk to Judge Henry J.
Friendly, United States Court of Appeals for the Second
Circuit. At the time Judge Friendly also served as the
Presiding Judge of the Special Railroad Reorganization
Court, a three-judge district court.

July 1980 - August 1981: Law clerk to then-Associate
Justice William H. Rehnquist, Supreme Court of the United

States.

August 18%81 - November 1982: Special Assistant to Attorney
General William French Smith, United States Department of
Justice.

November 1982 - May 1986: Associate Counsel to the
President, White House Counsel’s Office.

May 1986 - October 19$89: Hogan & Hartson, 555 13th Street,
N.W., Washington, D.C. 20004. I joined the firm as an
associate and was elected a general partner of the firm in
October 1987.

October 1989 - January 1993: Principal Deputy S$olicitor
General, United States Department of Justice.

January 1993 - Present: Partner, Hogan & Hartson L.L.P.,
555 13th Street, N.W., Washington, D.C. 20004.

L)
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Military Service: Have you had any military service? It
sc, give particulars, including the dates, branch of
service, rank or rate, serial number and type of discharge

received.

No.

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

Harvard College honors:

William Scott Ferguson Prize, 1974, for “the outstanding
essay submitted by a Scphomore concentrating in History.”

Edwards Whitaker Scholarship, 1974, awarded to filrst-year
students who “show the most outstanding scholastic ability
and intellectual promise as indicated by distinction in
studies and general achievement.”

John Harvard Scholarship, 1974, 1975, 1976, “in recognition
of academic achievement of the highest distinction.”

Detur Prize, 1976, based on cumulative academic record.

Election to Phi Beta Kappa, 1976.

Bowdoin Essay Prize, 1976, for “the best disgertation
submitted in the English language.”

A.B. degree awarded gsumma cum laude, 1876. Honors thesis

on British domestic politics, 1900-1914.

Harvard Law School honors:

Editor, Harvard Law Review, volumes 31-92. Managing

Editor, volume $2.

J.D. degree awarded magna cum laude, 1879.

List all bar associations, legal or
judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups.

Bar Associations:

I am a member of the following organizations:
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United States Judicial Conference Advisory Committee on

Appellate Rules
D.C. Circuit Judicial Conference, 1951,
Fourth Circuit Judicial Conference, 1995
American Law Institute (elected Octcber 1990)
American Academy of Appellate Lawyers (elected August 1998)
Edward Coke Appellate Inn of Court )
State and Local Legal Center, Legal Advisory Board
Georgetown University Law Center, Supreme Court Institute,
outside Advisory Board
National Legal Center for the Public Interest, Legal
Advisory Board
Supreme Court Historical Society

1892, 1998, 2000

Other Memberships: List all organizations to which you
belong that are active in lobbying before public bodies.

Please list all other organizations to which you belong.

to any organizations that are active in

I do not belong
ther organizations to

lobbying before public bodies.
which I belong:

Phi Beta Kappa
Republican National Lawyers Association
Lawyers Club

Metropolitan Club

Robert Trent Jones Golf Club

Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which regquire special admission to

practice.
District of Columbia Court of Appeals, December 18, 1981.

United States Court of Federal Claims, December 3, 1882.

United States Court of Appeals for the Federal Circuit,

December 3, 1982.
Supreme Court of the United States, March 2, 1987.

United States Court of Appeals for the District of Columbia
Circuit, March 31, 1988.

i
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United States Court
October 17, 1988.

United States Court
November 4, 1888.

United States Court
May 31, 1995.

United States Court
November 3, 1895.

United States District

February 5, 189%6.

United States Court

April 10, 1896.
United States Court
June 21, 189%6..

United States Court
November 24, 1897.

United States Court
June 3, 1998.

United States Court
February 5, 129%8.

United States Court
September 30, 193%.

Published Writings:

of books, articles,
you have written or

of

of

of

of

of

List the titles, publishers,
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Appeals

£ Appeals

Appeals

£ Appeals

for th

for the

for the

for the

Ninth Circuit,
Fifth Circuirt,
Eleventh Circuit,

Third Circuit,

Court for the District of Columbia,

Appeals

Appeals

Appeals

Appeals

Appeals

Appeals

for the

for the
for the
for the
the

for

for the

Tenth Circuit,

Seventh Circuit,

Fourth Circuit,

Sixth Circuirt,

Eighth Circuit,

Second Circuit, |

and dates

reports, or other published material

edited.

Please supply one copy of all

published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
invelving constitutional law or legal policy. If there
were press reports about the speech, and they are readily
available to you, please supply them.

Publications:

Law -- Zoning,

1501

{1978}

“The Takings Clause,” Developments in the
91 Harvard Law Review 1462-

(unsigned student note).
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Comment, “Contract Clause -- Leglslative
Alteration of Private Pension Agreements,”
92 Harvard Law Review 86-99 (1978) (unsigned
student note) .

Comment, “First Amendment -- Media Right of
Access,” 92 Harvard Law Review 174-185
(1978) {(unsigned student note).

“New Rules and 01d Pose Stumbling Blocks in
High Court Cases,” The Legal Times, February
26, 1990 (also reprinted in various
affiliated publications), co-authored with
E. Barrett Prettyman, Jr.

“article III Limits on Statutory Standing,”
42 Duke Law Journal 1218 (1993).

“Riding the Coattails of the Solicitor
General,” The Legal Times, March 28, 1983.

“The New Solicitor General and the Power of

the Amicus,” The Wall Streetr Jourpal, May o,

1893.

“The 19%2-93 Supreme Court,” 1994 Publi
Interest Law Review 107.

“Forfeitures: Does Innoccence Matter?,” The
Legal Times, October 2, 1985.

“Thoughts on Presenting an Effective Oral
Argument,” School Law in Review (1597).

ttached copies of the foregoing items.

Brookings Institution, October 3, 1983, on
Giving Legal Advice to the President.

Indiana University School of Law, 1984
Harriss Lecture series, January 20, 1584, on
Federal Court Jurisdiction.

Maryland Association of County Attorneys,
December 7, 1989, on Appellate Advocacy.
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District of Columbia Bar Association,
cection on Administrative Law, September 19,
1990, on Supreme Court Environmental Cases.

American Bankruptcy Institute, December 7,
1991, on Supreme Court Bankruptcy Cases.

American Academy of Appellate Lawyers,
February 5, 1994, Kansas City, MO, on
Supreme Court practice.

Elderhostel, Rockville, MD, November 14,
1996, on Supreme Court oral arguments.
-

D.C. Copyright Law Society, March 16, 1998,
on Feltner v. Columbia Pictures.

Bureau of National Affairs, Supreme Court
Constitutional Law Seminar, Washington,
D.C., September 11, 1998, on Supreme Court
oral arguments.

p.C. Bar Administrative Law Section,
September 24, 1998, on NCUA v. First
National Bank & Trust Co.

Alabama Bar Institute for Continuing Legal
Education, 36th Annual Southeastern
Corporate Law Institute, Point Clear,
Alabama, April 24, 1999, on recent Supreme

Court cases.

Arizona Bar Appellate Practice Section, June
25, 1999, on the certiorari process.

National Mining Association, Lake George,
NY, September 10, 1999, on amicus briefs.

Republican National Lawyers Ass'm,
Washington, D.C., April 3, 2000, on cases
pending before the Supreme Court.

Cosmetics, Toiletries, and Fragrances Ass'n,
Napa Valley, CA, April 26, 2000, on the
First Amendment and commercial speech.
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Symposium, Bicentennial Celebration of the
Courts of the District of Columbia Circuit,
Washington, D.C., March 9, 2001, panelist on
Constitutional Confrontations in the
District of Columbia Circuit Courts.

I also regularly participate in press
briefings sponsored by the National Legal
Center for the Public Interest and the
Washington Legal Foundation upon the opening
of a new Supreme Court term or the Court’'s
rising for the summer.

I did not speak from a prepared text on any of

the foregoing occasions, and am not aware of any press
reports on these addresses.

In addition, on June 11, 19989, I appeared befor
the Subcommittee on Commercial and Administrative Law
of the House Judiciary Committee with former Senators
George Mitchell and Robert Dole and former Solicitor
General Drew Days to discuss the report of the Joint
Project on the Independent Counsel Statute sponsored
by the American Enterprise Institute and the Brookings
Institution. A copy of the hearing transcript is
attached.

I also recall appearing before a subcommittee of
the House Judiciary Committee to discuss crime
legislation sometime in 1993, but am advised that the
hearing transcript was never published. I did not
have prepared remarks on that occasion.

Health: What is the present state of your health? List
the date of yocur last physical examinaticn.

~

Excellent. March 26, 2001.

Judicial Office: State {(chronologically) any judicial
offices you have held, whether such position was elected or
appointed, and a description of the jurisdiction of each

_such court.

None .
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Citations: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism
of your substantive or procedural rulings; and (3)
citations for significant opinions on federal or state
constitutional issues, together with the citation to
appellate court rulings on such opinions. If any of the
opinions listed were not officially reported, please

provide copies of the opinions.

Not applicable.

Public 0ffice: State (chronologically) any public ocffices
you have held, other than judicial offices, including the
terms of gervice and whether such positions were elected or
appointed. State (chronologically) any unsuccessful
candidacies for elective public office.

Law Clerk to Judge Henry J. Friendly.

United States Court of Appeals for the
Second Circuit.

Appointed.

06/79 - 06/80

Law Clerk to Justice William H. Rehnquist.
Supreme Court of the United States.
Appointed.

07/80 - 08/81

Special Assistant to the Attorney General.

08/81 -~ 11/82
Uniited States Department of Justice.

Appointed.
11/82 - 05/86 Associate Counsel to the President.
White House Counsel’'s Office.
Appointed.
10/89 - 01/93 Principal Deputy Solicitor General.
. : United States Department of Justice.
Appointed.

Legal Careei:

Describe chronologically your law practice and

a.
experience after graduation from law school including:
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1. whether you served as clerk to a judge, and if
so, the name of the judge, the court, and the
dates of the period you were a clerk;

2. whether you practiced alone, and if so, the
addresses and dates;

3. the dates, names and addresses of law firms or
offices, companies or governmental agencies with
which you have been connected, and the nature of
your connection with each;

After graduation from law school, I served as a law clerk
to Judge Henry J. Friendly, United States Court of Appeals for
the Second Circuit, 40 Foley Square, New York, NY 10007. At the
time, Judge Friendly also served as Presiding Judge of the
Special Railroad Reorganization Court, a three-judge district

court. I clerked for Judge Friendly from June 1979 to June

1980.

I next served as a law clerk to then-Associate Justice
William H. Rehnquist, Supreme Court of the United States, One
First Street, N.E., Washington, D.C. 20543. I served in that
capacity from July 1980 to August 1981.

After completing my clerkship with Justice Rehnquist, I
accepted appointment as 2 Special Assistant to Attorney General
William French Smith, United States Department of Justice, Tenth
and Constitution Avenues, N.W., Washington, D.C. 20530. I
served in that capacity from August 1981 to November 1982.

I left the Department of Justice in November 1982 to accept
appointment as Assoclate Counsel to the President, White House
Counsel’s Office, 1600 Pennsylvania Avenue, N.W., Washington,

D.C. 20500.

I left the White House Counsel’s Office in May 1986 to join
the Washington law firm of Hogan & Hartson as an associate. I
was elected a general partner of the firm in October 1887.
Hogan & Hartson is now located at 555 13th Street, N.W.,
Washington, D.C. 20004.

1 resigned my partnership in the firm in October 1983 to
accept appointment as Principal Deputy Solicitor General, United
States Department of Justice, Tenth and Constitution Avenues,

N.W., Washington, D.C. 20530.
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I left the Solicitor General's Office in January 1993 to
return to my present position as-a partner at Hogan & Hartson.
your

b. 1. What has been the general character of
. law practice, dividing it into periods
if its character has changed over the years?

with dates

For the past 15 years, in both the private and public
sectors, I have had an intensive federal appellate litigation
practice, with an emphasis on Supreme Court litigation. During
that time I orally argued 33 cases before the Supreme Court, in
addition to arguments before the United States Courts of Appeals
for the District of Columbia, Federal, Second, Fourth, Fifth,
Sixth, Ninth, and Ténth Circuits, as well as the District of
Columbia and Maryland Courts of Appeals. The subject matter of
these cases covered the full range of federal jurisdiction,
including administrative law, admiralty, antitrust, arbitration,
banking, bankruptcy, civil rights, constitutional law,
environmental law, federal jurisdiction and procedure, First
Amendment, health care law, Indian law, interstate commerce,
labor law, and patent and trade dress law.

In addition to presenting oral argument and briefing the
cases on the merits, the Supreme Court practice consists of
seeking and opposing Supreme Court review, seeking and opposing
stays pending such review, preparing amicus curiae briefs on
behalf of clients interested in pending Supreme Court matters,
helping to prepare other counsel to argue before the Court, and
counseling clients on the impact of specific Supreme Couxt

rulings.

The Court of Appeals aspect of my federal appellate
practice has involved appearances in every federal circuit court
of appeals, although the largest number of my Court of Appeals
arguments has been before the Court of Appeals for the D.C.
Circuit. I have not specialized in any particular substantive

rea, but instead in the preparation of appellate briefs and the

presentation of appellate oral argument.

The nature of my practice was essentially the same during
my time at Hogan & Hartson and when I served as Principal Deputy
Solicitor General, although of course during the latter period
my sole client was the United States. As Principal Deputy
Solicitor General, my duties included presenting oral argument
before the Supreme Court and preparing and filing briefs on the
merits on behalf of the United States, its agencies and
officers, subject to the supervision of the Solicitor General

11



21

and with the assistance of subordinates in the Office of the
Solicitor General. I also supervised the preparation and filing
of petitions for and briefs in opposition to certiorari, and
engaged in an active motions practice seeking cor opposing stays
or other relief from the Supreme Court. In addition to this
actual litigation before the Court, my duties included
participating in the government’s determination whether to
appeal adverse decisions in the lower courts. Any such appeal,
whether from a district court to an appellate court or from a
circuit court to the Supreme Court, reguires the approval of the

Solicitor General.

Immediately prior to joining Hogan & Hartson for the first
time in 1986, I served in counseling and advisory roles in the
federal government. My duties as Associate Counsel to the
president involved reviewing bills submitted to the Pregident
for signature or veto, drafting and reviewing executive orders

and generally reviewing the full range of

and proclamations,
I

Presidential activities for potential legal problems.
participated in drafting and reviewed various documents
embodying Presidential action under certain trade, aviation,
asset control, and other laws. I played a role in the
Presidential appointment process, reviewing the Federal Bureau
of Investigation background reports and ethics disclosures of

prospective appointees.

My duties as Special Assistant to Attorney General William
French Smith were also of an advisory nature, focusing on
particular matters of concern to the Attorney General. I also
served as a speechwriter and represented the Attorney General
throughout the Executive Branch and before state and local law

enforcement officials.

I was fortunate to have two appellate clerkships
immediately after law school. Judge Henry J. Friendly is justly
remembered as one of this Nation’s truly outstanding federal
appellate judges. The clerkship on the Supreme Court for then-
Associate Justice Rehnguist the following year was an intensive
immersion in the federal appellate process at the highest level.

2. Describe your typical former clients, and mention
the areas, if any, in which you have specialized.

Clients of Hogan & Hartson for whom I rendered substantial
legal services included large and small corporations, state and
local governments, trade and professional organizations,
nonprofit associations, and individuals. Some recent examples

iz
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are the States of Alaska and Hawaii, the National Collegiate
Athletic Association, Litton Industries, Inc., the Credit Union
National Association, Pulte Corporation, and Intergraph

Corporation.

From October 1989 to January 1893, my sole client was the
United States, its agencies and officers. With minor
exceptions, the Office of the Solicitor General is the exclusive
representative of the federal government before the Supreme
I accordingly represented a wide variety of departments,

Court.
agencies, and other entities within the federal government. In
doing so, I worked with each of the litigating divisions in the

Department of Justice. Also included among my clients were
individual officers of the United States or its agencies sued in

- Bivens actions.

My clients during my service as Associate Counsel to the
president included the President of the United States and
members of the White House staff. As Special Assistant to the
Attorney General, my client was the Attorney General.

For the past 15 years, I have specialized in federal

appellate litigation.

c. 1. Did you appear in court fregquently, occasionally,
or not at all?  If the frequency of your
appearances in court varied, describe each such

variance, giving dates.

I have appeared in federal court frequently over the past
15 years, arguing over 55 cases before the Supreme Court of the
United States, the Court of Appeals for the District of Columbia
Circuit, and various other federal circuit courts of appeals.
The public service positions I held prior to 1986 did not
involve court appearances, although my two clerkships
necessarily afforded intensive exposure to the appellate

rrocess.

2. What percentage of these appearances was in:
{(a) federal courts;
(b) state courts of record;

(¢} other courts.

Approximately 95 percent of my appearances have been in
federal court, and approximately 5 percent in state courts of

13
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record, including the District of Columbia Court of Appeals (the
local court for the District of Columbia).

3. What percentage of your litigation was:

(a) civil;
(b) criminal.
Approximately 95 percent civil, 5 percent criminal.

4. State the number of cases in courts of record you
tried to verdict or judgment (rather than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

and my

As noted, my practice is primarily an appellate one,
i

appearances in court have typically been to argue appeals.
have personally argued over 55 cases leading to & final
appellate judgment. I have, however, also appeared on occasion

in trial courts.

5. What percentage of these trials was:

(a) dury:
{b) non-jury.

One trial proceeding in which I served as an associate
counsel was before a jury, although my participation in the case
did not inveolve work before the jury itself.

18. Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition
of the case. Also state as to each case:

(a) the date of representation;

(b) the name of the court and the name of the judge
or judges before whom the case was litigated; and

(¢) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel
for each of the other parties.
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1. United States v. Halper, 490 U.S. 435 (1989). While
in private practice, I was appointed by the Supreme Court TO
file a brief and present oral argument in support of the
judgment below in this case. See United States v. Halpex, 488
U.S. 906 (1988) (order of appointment). Mr. Halper, the
appellee, had proceeded pro se in the lower court; I was the
only counsel briefing and arguing in the Supreme Court against
the appellant, the United States. I handled the case on a pro

bono basis.

The question presented was whether the Double Jeopardy
Clause barred the imposition of civil penalties under federal
law against an individual who had been convicted and punished
under federal criminal law for the same conduct.  Mr. Halper had
been convicted of filing false Medicaid claims, had paid a fine,
and served a sentence of imprisonment. The government
thereafter sought to impose civil penalties under the False
Claims Act for the same false Medicaid claims. It was at the
time generally assumed that the Double Jeopardy Clause applied
only to successive criminal prosecutions, and had no
applicability in the civil context.

In briefing and arguing the case, I sought to distinguish
the strong line of precedent holding that the Double Jeopardy
Clause did not apply to civil cases. My argument distinguished
that aspect of the Clause forbidding successive prosecutions --
which did not apply to civil cases -- from that aspect of the
Clause forbidding successive punishments -- which, I argued, had

no such limitation.

In a unanimous copinion authored by Justice Blackmun, the

Court agreed with this analysis. 490 U.S. 435 (198%). The case
was important in establishing that the protections of the Double
Jeopardy Clause are not limited to the criminal context, and the
decision had a significant effect on the government’s imposition
of sanctions in a wide range of areas. It was later sharply
restricted, however, if not overruled, in Hudson v. United

States, 522 U.s. 101 {1997).

I had no co-counsel assisting me. Arguing for the United
States was Assistant to the Solicitor General Michael R.
Dreeben, Department of Justice, Washington, D.C. 20530,

514-2217.

(202)

2. United States v. Kokinda, 4%7 U.S. 720 {(1is8%0). I
participated in the briefing and presented argument before the

15
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Supreme Court on behalf of the United States in this criminal
case, which involved a challenge to Postal Service regulations
making it a misdemeanor to solicit funds on “postal premises,”
defined to include the exterior walkways adjacent to and
surrounding a suburban post office building, but not the public
sidewalks alongside the street. The United States Court of
Appeals for the Fourth Circuit had struck down the convictions
of two individuals for soliciting contributions for their
organization on the walkway, holding that such activities could
not be banned consistent with the First Amendment.

The Supreme Court ruled in the government’s favor and
reversed. Writing for a plurality of four Justices, Justice
0’ Connor agreed with us that the postal walkway was not a public
forum, but instead government property set aside to facilitate
particular government business -- in this case, the handling of
the mails. Since solicitation of contributions to organizations
by private individuals would interfere with the conduct of
postal business and since the regulation did not discriminate on
the basis of viewpoint, Justice O’Connor concluded that the ban
on solicitation was valid. Justice Kennedy concurred, relying
on our alternative argument that the ban was a valid time,
place, and manner restriction.

Other counsel on the brief with me were Solicitor General
Kenneth W. Starr, Assistant Attorney General Edward $.G. Dennis,
Jr., Assistant to the Solicitor General Amy L. Wax, and Thomas
E. Booth, Department of Justice, Washington, D.C. 20530, (202)
514-2217. Counsel for the opposing parties was Jay Alan
Sekulow, American Center for Law & Justice, P.O. Box 64429,
Virginia Beach, VA 23467, (757) 226-2489.

3. Luian v. National Wildlife Federation, 497 U.S. 871
(1890). The issue in this case concerned the limitations on

standing for those who seek to challenge federal land use
decisions. The Court of Appeals for the District of Columbia
Circuit had allowed an organization to challenge over a thousand
individual land use decisions affecting millions of acres of
public land on the basis of the affidavits of two individuals
asserting an interest in the decisions. As Acting Solicitor
General, I authorized and participated in the preparation of a
petition for certiorari seeking Supreme Court review on behalf
of the Department of the Interior. The Court granted our
petition, and I participated in the briefing on the merits and
presented oral argument on behalf of the government.

16
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We contended that the general allegations of injury that
the two individuals had presented were not specific enough to
entitle them to mount a broad-based challenge to the thousands
of agency decisions affecting millions of acres about which they
complained. The Court, in a 3-4 decision, agreed with our
analysis. Justice Scalia, writing for the majority, held that
vague and conclusory allegaticns of injury did not suffice to
confer a right to challenge an entire agency program, and that
the. federal courts could not “presume” the specific facts
necessary to establish adequate injury. Justice Blackmun, for
the dissenters, argued that the affidavits should have sufficed

at the summary judgment stage.

Co-counsel for the United States assisting me were
Assistant Attorney General Richard Stewart, Deputy Selicitor
General Lawrence G. Wallace, Assistant to the Solicitor General
Lawrence Robbins, Peter Steenland, Anne Almy, Fred Disheroon,
and Vicki Plaut, Department of Justice, Washington, D.C. 20530,
(202) 514-2217. E. Barrett Prettyman, Jr., Hogan & Hartson, 555
13th Street, N.W., Washington, D.C. 20004, (202) 637-568%5,
argued the case for the respondent.

Interstate Commerce Commission v. Boston & Maine
Corporation, 503 U.S. 407 (19%2). This case involved Amtrak’s
Montrealer service between Washington, D.C. and Montreal,
Canada. The gquestion presented was whethexr the Interstate
Commerce Commission could approve Amtrak’s exercise of eminent
domain authority under the Rail Passenger Service Act, when
Amtrak intended to reconvey the subject property to another
railroad, which had agreed to rehabilitate and maintain the line
The Commission construed the statute as authorizing

4.

for Amtrak.
such a transaction.

The D.C. Circuit reversed, concluding that the Commission
had misconstrued the statute. In particular, the court reasoned
that Amtrak did not have authority to condemn property it did
not intend to keep, but rather intended to transfer to a third
party. While the case was pending on rehearing, Congress acted
to overturn the D.C. Circuit decision, amending the law to make
clear that Amtrak may subsequently convey property it has
condemned to a third party. Independent Safety Board Act
Amendments of 1990, Pub. L. No. 101-641, 104 Stat. 4658, § 9.
Thé amendment specified that it was applicable to pending cases.
The D.C. Circuit nonetheless denied rehearing.

As Acting Solicitor General, I authorized the filing and
participated in the preparation of a petition for certiorari on

17
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behalf of the Commission and the United States. After the
Supreme Court granted our petition, I participated in the
briefing on the merits, and orally argued the case before the
Court. Our argument focused on the failure of the D.C. Circuit
to give effect to the clearly expressed intent of Congress in
the amendment of the statute.

The Supreme Court agreed with our position and reversed the
D.C. Circuit, 6-3. Justice Kennedy's opinion for the majority
relied on deference to the ICC’'s construction of the statute it
has been charged with administering. Justice White, writing for
the dissenters, criticized the majority for adopting a post hoc
rationalization to fill a gap in the agency’s reasoning and
logic.

With me on the brief were Deputy Solicitor General Lawrence
G. Wallace and Assistant to the Solicitor General Michael R.
Dreeben, Department of Justice, Washington, D.C. 20530, (202)
514-2217, as well as General Counsel Robert §. Burk, Deputy
General Counsel Henri F. Rush, and Attorney Charles A. Stark,
Interstate Commerce Commission (now the Surface Transportation
Board), 1925 K Street, N.W., Washington, D.C. 20423, (202) 565-
1558. Arguing for the opposing party was Irwin Goldbloom,

Latham & Watkins, 1001 Pennsylvania Avenue, N.W., Washington,
D.C. 20004, (202) 637-2200.

5. National Collegiate Athletic Ass'n v. Smith, 525 U.S.
459 (199%). After the Court of Appeals for the Third Circuit

ruled against the NCAA in this case, I was retained to seek
review, and to brief and argue for the NCAA on the
event the Court elected to hear the case. The
Third Circuit had ruled that Title IX of the Education
Amendments of 1972, 20 U.S.C. § 1681 et seg. -- which applies
only to organizations that receive federal financial assistance
-- applied to the NCAA, because it received dues payments from
entities that receive federal financial assistance. We argued
in our petition for certiorari that hinging coverage on such
indirect receipt of financial assistance conflicted with Supreme
Court precedent, and the Supreme Court granted review.

Supreme Court
merits in the

The issue on the merits was what it meant to “receivie]
Federal financial assistance” under the terms of the statute.
We argued in our briefs that the Supreme Court had developed a
contract theory of coverage with respect to legislation, such as
Title IX, enacted pursuant to Congress’ Spending Clause powers.
Under that theory, entities that knowingly and voluntarily
accept federal funding are subject to the restrictions that come
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The necessary implication of this thecory is that

with itc.

coverage under the statute is limited to direct recipients of

the funding -- those who knowingly entered into a bargain by

accepting the funding -- and does not “follow[] the aid past the
United

recipient to those who merely benefit from the aid.”
States Department of Transportation v. Paralvzed Veterans of
America, 477 U.S. 597, 607 (1986). The NCAA, we argued, was
accordingly not covered simply because its dues-paying members

were.

In a unanimous opinion written by Justice Ginsburg, the
Supreme Court agreed with our position. The Court explained
that, at most, the NCAA’s “receipt of dues demonstrates that it
indirectly benefits from the federal assistance afforded its
members. This showing, without more, is insufficient to trigger
Title IX coverage.” 525 U.S. at 468. The Court rejected the
respeondent’s efforts to distinguish the controlling Supreme
Court precedent, and vacated the Third Circuit‘s judgment.

Appearing on the briefs with me in this case were Martin
Michaelson, Gregory G. Garre, and Lorane F. Hebert of Hogan &
Hartson, 555 13th Street, N.W., Washington, D.C. 20004, {202)
637-5600, John J. Kitchin and Robert W. McKinley of Swanson,
Midgley, Gangwere, Kitchin & Mclarney, 922 Walnut Street, Suite
1500, Kansas City, MO 64106, (816) 842-6100, and Elsa Kircher
Cole, General Counsel, National Collegiate Athletic Association,
One NCAA Plaza, 700 West Washington Street, Indianapolis, IN
46204, (317) 917-6222.  Representing the respondent was Carter
Phillips, Sidley & Austin, 1722 Eye Street, N.W., Washington,

D.C. 20006, (202) 736-8000.

6. Rice v. Cavetano, 528 U.S. 495 (2000). I was retained
by the State of Hawaiil to brief and argue this case after a
petition for certiorari was granted to review what for the State
had been a favorable decision by the Court of Appeals for the
Ninth Circuit. That court had upheld a Hawaiian statute
providing that only Native Hawaiians could vote for the trustees
who administered certain trusts established to benefit Native
Hawaiians. The issue before the Supreme Court was whether such
a restriction violated the Fourteenth and Fifteenth Amendments

as racial discrimination.

) On behalf of the State, we defended the state law and
favorable Court of Appeals decision by arguing that the
classification drawn by the statute was not drawn on the basis

Instead, the statute simply restricted the franchise

of race.
The petitioner had

to beneficiaries of the underlying trusts.

1is



29

not challenged those trusts, and it was rational to limit voting
to those most directly affected by how the trusts were
administered.

We alsoc argued that the classification was not based on
race but instead on the congressionally-recognized political
status of Native Hawaiians as an indigenous people. This ground
had been relied on by the Supreme Court and other courts to
uphold classifications involving Native Americans in the lower
48 states and Native Alaskans, and we argued that the same
rationale should apply to the indigenous people of the Hawaiian

Islands.

The Court rejected our arguments, 7-2. Justice Kennedy,
writing for the majority, rejected our attempted analogy between
Native Hawaiians and other Native Americans, reasoning that
Congress had not dealt with Native Hawalians as members of
politically-organized tribes, as was the case with respect to
other Native Americans. The majority also rejected our argument
that the classification should be regarded as being based on
beneficiary status rather than race. Justice Breyer, joined by
Justice Souter, concurred in the result, also rejecting the
analogy to Native American classifications on the ground that
Native Hawaiians were not organized into tribes. Justice
Stevens, joined by Justice Ginsburg, dissented, arguing that the
Hawaiian statute should be upheld in light of the unique history
of Hawaii and the analogy to principles of American Indian law.

On the brief with me were Gregory G. Garre and Lorane F.
Hebert of Hogan & Hartson, 555 13th Street, N.W., Washington,
D.C. 20004, (202) 637-5600, and Attorney General Earl I. Anzal
and Deputy Attorneys CGeneral Girard D. Lau, Dorxothy Sellers, and
Charleen M. Aina of the State of Hawaili, 425 Queen Street,
Hawaii 96813, (808) 586-1360. Counsel for petitioner

Honolulu,
was Theodore B. Olson, Gibkson, Dunn & Crutcher, 1050 Connecticut

Avenue, N.W., Washington, D.C. 20036, (202) 955-8500.

7. TrafFix Devices, Inc., v. Marketing Displavs. Inc.,
121 §. Ct. 1255 (2001). The issue in this patent and trade
dress case was whether the subject matter of a utility patent
can be protected as trade dress after the patent expires.
Marketing Displays had patented a dual-spring base design that
made road signs more resistant to wind. TrafFix Devices copied
and improved upon the design after Marketing Displays’ patent
expired. The Sixth Circuit Court of Appeals concluded that the
distinctive appearance of the Marketing Displays sign stand
design could be protected from such copying as trade dress.

I
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was retained by TrafFix Devices to seek Supreme Court review and
brief and argue the case on the merits if review were granted.
We argued in our petition for certiorari that the Sixth Circuit
decision conflicted with other circuit court decisions and
Supreme Court precedent, and the Supreme Court granted review.

In our briefs on the merits and in oral argument before the
Court, I argued that the ruling below was inconsistent with the
basic “patent bargain” recognized by the Supreme Court: seciety
grants a patent holder the exclusive rights to his invention for
a limited period of time, on the condition that the right to
practice the invention becomes public property when the patent
expires. Allowing the patent holder to extend the period of
exclusive use after the expiration of the patent, under the
guise of trade dress, would deprive the public of the benefit of
this bargain. We also explained that this was the basis for the
trade dress “functionality” doctrine, barring protection for

functional features.

The Supreme Court agreed with our pesition in a unanimous
opinion authored by Justice Kennedy. The Court explained that
the sign stand design was. functional, as evidenced by the fact
that it had qualified for and enjoyed patent protection.

Because the design was functional, the Court ruled, it could not

qualify for trade dress protection.

Co-counsel with me on our briefs were Gregory G. Garre,
Hogan & Hartson L.L.P., 555 13th Street, N.W., Washington, D.C.
20004, (202) 637-5600, and Jeanne-Marie Marshall and Richard W.
Hoffmann, Reising, Ethington, Barnes, Kisselle, Learman &
McCulloch, P.C., 201 W. Big Beaver, Suite 400, Troy, Michigan
48084, (248) 68%-3500. John A. Artz, Artz & Artz, P.C., 28333
Telegraph Road, Suite 250, Smithfield, Michigan 48034, (248)
223-9500, argued for the respondent.

8. United States v. Chrysler Corporation, 158 F.3d 1350
(D.C. Cir. 1998). I was retazined by Chrysler in this case to
appeal a district court decision reguiring it to conduct an
sutomobile recall. The main issue on appeal was whether the
National Highway Traffic Safety Administration ("NETSA”) had
provided automobile manufacturers with adeguate notice of what
was required by a motor vehicle safety standard before seeking a
recall on the ground that the manufacturer had failed to comply

with the standard.

I participated in the briefing and presented oral argument
before the D.C. Circuit. We first had to address the
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government’s argument that the case was moot, because Chrysler
had acquiesced in the recall while pursuing its appeal. We
contended that Chrysler’s continuing reporting obligations under
the terms of the recall sufficed to establish an ongoing legal
controversy. On the merits, we argued that a regulated entity
must receive “fair notice” of the standards it must meet, as &
matter of both administrative regularity and constitutional due
process, before an agency can penalize the regulated party for
failure to comply. We then explained why, on the specific facts
of this case, NHTSA had failed to give adequate notice of how
certain testing procedures were to be conducted to test
compliance with agency standards.

In a published opinion authored by Chief Judge Edwards and
joined by Judges Silberman and Randolph, the court rejected the

government’s mootness argument, agreed with our contentions on

the merits, reversed the district court, and held that Chryslex

was not subject to the recall order.

I was assisted by Gregory G. Garre of Hogan & Hartson, 555
13th Street, N.W., Washington, D.C. 20004, (202} 637-5600, and
Erika Z. Jones, Mayer, Brown & Platt, 1808 K Street, N.W.,
Washington, D.C. 20006, (202) 263-3000. Irene M. Sclet, U.S.
Department of Justice, Washington, D.C. 20530, (202) 514-3542,
argued the case for the United States.

9. KenAmerican Resources, Inc. v. International Union
UMWA, 99 F.3d 1161 (D.C. Cir. 15%96). The issue in this case
concerned the scope of an agreement to arbitrate. An arbitrator
had ruled that certain coal companies owned by an individual
stockholder were subject to arbitration because another company
also owned by that same individual had subscribed to an
arbitration agreement purporting to bind nonsignatory parents,
subsidiaries, and affiliates. I was retained by the companies

to overturn that result. I argued the case before the district
and appealed to the D.C.

court, lost on summary judgment,
Circuit.

I participated in the briefing on appeal and presented oral
ument before the Court of Appeals. We contended that the
trict court erred in deferring to the arbitrator on the issue
of arbitrability and that the court should decide that issue de
novo. On the merits, we relied heavily on the agreement
documents and explained that the company that had signed the
arbitration agreement had carefully limited the scope of its
agreement in a manner that did not include the other companies

owned by the common sole shareholder.

rg
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In a published opinion authored by Judge Silberman and
joined by Judges Ginsburg and Rogers, the D.C. Circuit agreed
with our arguments and. reversed the district court decision
enforcing the arbitration award. The Court of Appeals agreed
that the lower court had erred in deferring to the arbitrator on
the issue of arbitrability, and agreed with our construction of
the agreements limiting the scope of the arbitration clause.

The court not only reversed the grant of summary judgment in
favor of the Union but directed that summary judgment be entered

in favor of our clients.

Co-counsel in the case were Daniel F. Attridge, Donald
Kempf, John S. Irving, Jr., and Gary Brown of Kirkland & Ellis,
6§55 Fifteenth Street, N.W., Suite 1200, Washington, D.C. 20005,
(202) 879-5000, and Jonathan Franklin, Hogan & Hartson L.L.P.,
555 13th Street, N.W., Washingten, D.C. 20004, (202) 637-5765.
John R. Mooney, Mooney, Green, Gleason, Baker, Gibson & -Saindon,
P.C., 1920 L Street, N.W., Suite 400, Washington, D.C. 20036,
(202) 783-0010, argued the appeal for the Uniom. :

10. Litton Systems, Inc. v. Honevwell, Inc., 238 F.3d 1376
(Fed. Cir. 2001). This case was the third published opihion in
a long-running, multi-billion dollar patent and state law
dispute between Litton and Honeywell over proprietary interests
in laser gyroscope navigational systems for aircraft. Litton
had won a $1.2 billion jury verdict on patent and state tort
grounds, but the district court entered judgment for Honeywell
notwithstanding the verdict. The Federal Circuit reversed and
remanded for a new trial. The district court did not hold a new
trial but instead once again entered judgment for Honeywell. I
was retained to overturn that result.

I participated in the briefing and presented oral argument
before the Federal Circuit. The patent law issue concerned
whether Litton was estopped from arguing that Honeywell’s
technology infringed by equivalents, because Litton had amended
its patent claims allegedly to exclude all but its precise
embodiment of the invention. The answer turned on technical
questions involving the operation of the respective ion guns
used by Litton and Honeywell to create the perfectly-reflective
mirrors employed in ring laser gyroscopes. The state law issues
turned on whether there was sufficient evidence in the record to
support the jury’s finding that Honeywell had interfered with
Litton's agreements with the inventor of the pertinent

technology.
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Our patent claims became moot after oral argument, when the
Federal Circuit issuved an en banc opinion in another case
holding that the doctrine of equivalents was not available at
all to a patentee who had amended his claims. The Federal
Circuit, however, issued a published opinion agreeing with our
position on the state law claims. The opinion was authored by
Chief Judge Mayer and joined by Judge Rader. Judge Bryson
concurred in part and dissented in part. The Court reversed the
district court’s grant of judgment for Honeywell, concluding
that the lower court had erred in resolving disputed issues of
fact. The case was remanded for a new trial on the state law

claims.

I was assisted by Catherine Stetson of Hogan & Hartson
L.L.P., 555 13th Street, N.W., Washington, D.C. 20004, (202}
637-5491, Frederick Lorig and Sidford Brown, Bright & Lorig, 633
West S5th Street, Los Angeles, California 90071, (213) 627-7774,
and Rory Radding, Stanton Lawrence, and Carl Bretscher, Pennie &
Edmonds LLP, 1667 K Street, N.W., Washington, D.C. 20006, (202)
496-4400. Richard G. Taranto, Farr & Taranto, 1220 1%th Street,
N.W., Suite 800, Washington, D.C. 20036, (202) 775-0184, argued

for appellee Honeywell.

19. Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not involve litigation. Describe the nature of
your participation in this question, please omit any
information protected by the attorney-client privilege
(unless the privilege has been waived).

Prior to first joining Hogan & Hartson in 1986, the
significant legal activities I pursued generally did not involve
litigation. My duties as Associate Counsel to the President and
Special Assistant to Attorney General William French Smith are
discussed in the response to gquestion 17b. Among the more
significant of those activities were the review of legislation
submitted to the President, as well as the drafting and review
of executive orders, Presidential proclamations, and other
Presidential documents.

Significant non-litigation legal activities since 1986 have
focused on improving the gquality of appellate practice before
the Courts of Appeals and the Supreme Court. In addition to
involvement with the American Academy of Appellate Lawyers and
the recently-established Edward Coke Appellate Inn of Court, I
regularly participate in moot court programs designed to improve
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the advocacy of those presenting cases before the Supreme Court,
in particular the programs sponscored by the State and Local
Legal Center and the Georgetown University Law Center Supreme
Court Institute. I have also assisted the American Bar
Agsociation in presenting its programs on appellate. advocacy,
appearing as an advocate in its programs, and I write and speak
regularly on the subject.

I have alsoc been active in the area of legal reform. I
have participated in the work of the American Law Institute,
currently serve on the United States Judicial Conference
Advisory Committee on Appellate Rules. Another example of such
activity was my work on the bipartisan Joint Project on the
Independent Counsel Statute sponscred by the American Enterprise
Institute and the Brookings Institution, co-chaired by former
Senators Robert Dole and George J. Mitchell.

and
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JOHN G. ROBERTS, JR.

SENATE QUESTIONNAIRE UPDATE -- PUBLIC

Part I, Question 12: Add to the list of addresses the
following:

Environmental Law Seminar, Harvard Law School, Cambridge,

Massachusetts, January 17, 2002, on Tahoe-Sierra
Preservation Council v. Tahoe Regional Planning Agency,

S. Ct. No. 00-1167.

John F. Kennedy School of Government, Masters Program
vigit to Washington, D.C., January 24, 2002, on Supreme

Court practice.

American Academy of Appellate Lawyers, New Orleans,
Louisiana, February 8, 2002, on Supreme Court practice,
with E. Barrett Prettyman, Jr., and Seth Waxman.

Georgetown University Law School, Supreme Court
Institute, May 16, 2002, 1992 Supreme Court law clerk
program, on the 1992 Supreme Court texrm.

Brigham Young University and J. Reuben Clark Law School,
Rex E. Lee Conference on the Office of the Solicitor
General of the United States, Provo, Utah, September 12-
13, 2002, with 19 other alumni of the Office.

I did not speak from a prepared text on any of these
occasions and am not aware of any press reports on my
remarks. I understand that the proceedings of the Rex E. Lee
Conference are to be but have not yet been transcribed.

In addition, the proceedings of the D.C. Ci i
Bicentennial Symposium have now been reported at 204 F.R.D.

499-638.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

1. List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements
you have made to be compensated in the future for any
financial or business interest.

I will be entitled under the Hogan & Hartson partnership
agreement to an amount reflecting my interest in matters pending
at the firm at the time of my departure. That amount is
calculated based on a set formula specified in the agreement.

t is based on percentage ownership interest in the firm and is
a2 set amount at time of departure. I also participate in a
fully-vested, defined contribution retirement plan and 401 (k)
plan at Hogan & Hartson. These plans are administered by an
independent trustee, and funds are invested in a range of
broadly diversified mutual funds at-the election of the

individual.

2. Explain how you will resclve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the
categories of litigation and financial arrangements that
are likely to present potential conflicts-of-interest
during your initial service in the position to which you
have been nominated.

flict of interest by recusing myself
from the matter presenting the conflict, following the Judicial
Conference Guidelines relating to recusal. I will recuse myself
from any matter involving my law f£irm or former clients for whom
I did work, for the periods specified in the Guidelines.

I will resolve any conf

3. Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

No.
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orn FINANCIAL DISCLOSURE REPORT Report Required by the Ethics
n Government Act of 1975
. Rev 10200 . FOR NOMINEES (SUSC App. §§101-1115
't Person Reporting (ast name, first, middie initial) © 2. Court or Organization 3. Date of Report
| 3

V.S, CovrT oF AFPEALS
For THE D, C. CIRCVIT

ROBERTS, JToH~ 6. TR, 5/13/0/

4. Title (article Il judges indicate active or semior sianus: | 5. ReportType (cheek appropriate Tvpe) &. Reporting Period
; magisirate judges indicate full- or part-time) ot s/9 /01

Y Nomination. Date _ﬁ_,_/_ 1/ Joo - §43 Jol
i ___tnital _ Anoual __ Final

8 On the basis of fhe information contained in this Repart and
a0y modifications pen-ining thereto, it is, in my opinion,
n i with i isws tad

73 Chambers or Office Address

! HHOGAN £ HARTSOM 2.2.7
£ 3 STUET aws

| wAsaymETON, DL 2000

Reviewing Officer Date

1
i
V.S CHRCUIT TUDKE = promirvEE f
|
|
!
|

IMPORTANT NOTES: . The instructions accompanying this form must be followed. Complere all parts,
checking the NONE box for each part where you have no reportable information. Sign on last page.

1. POSITIONS. (Reporting individual only: see pp. 9-13 of Instructionz.}

POSITION NAME OF ORGANIZATION/ENTITY

NONE (No reportable positions.)

! PHATIHER Yocar) & HAATSow LLf

ADVISeAY  BoRRD STATE & LocAL (EGAL EERTER, GEBALETu vaiv,

3 LA CEMTE SWrREME Counl JWSTITWIE | prATIa~ 4L
LELAL CEATEN FOR_ThE pudlic mTsREST

CALL G PHD FoR Ao oS T a'«s.)

II. AGREEMENTS. (Reporting individual only: see pp. 1416 of Instructions )
DATE

PARTIES AND TERMS

NONE (No regortable agreements.)

H
2oe) HOGAN 2 HATSOr  FHLTNENSIHE ASREEMENT  SETS Feamvit Fol  @d o]

2 T DEPALTIG EATTER ol [i5 OurfV o iR mJeREST v FJRM . RETIRE -
MERT  AvD FOICK) PSS GRE BETINED  CorTALSCTION FOLly
VEITED, ArD IVESTED N meTond FUads SCLETTED &Y D) vipvdl

3

I, NON-INVESTMENT INCOME. (Reporting individual and spouse, sec pp {7-24 of Instructions j

DATE SQURCE AND TVPE GROSE INCOME

{vours, not spouse’s}

NONE (No reportable non-invesiment income. )

l 1999 1HoGAN 2 HAATSON  LL.F $7/5 594

: 2000 HOGAN £ PAIATSEr LLA - $ 75{) re74
200/ A/;«am/v 2 RORTSOA LA o T S 110 ST
919 2000, sppe ppimAN  (wIFEs the Fram) s

200/ H




S/I? /a,'

JW?’/‘J 4 49!:71/5 TR,

FINANCIAL DISCLOSURE REPORT

VII. Page 1 INVESTMENTS and TRUSTS -- income, value, transactions dnchdes siose o

spouse and dependent children. Sec pp. 34-57 of Instruciions 1

f :

Description of Asscts B ! < D
(Incinding st asssts) ! ﬁ’jﬁ;"; ; G;"Z’n;a;‘f" } Transactions during reporting period
| reporting period | reporting period i
para mo e W [ I£ not exempt from disclosure
| I | I
| | Type | Type T
Piace "()" afier each assat | e | [ Yawe | @k | @ | @ o) | )
exempt from prior disclosre. Jam | G0 dvawe Mebed | eS| D | vl Ideatity of
1p from pi | v
| Codel | remor i Codez | Coded | mcrger,  IMonthe| Coded Ccdc!\ buyersefice
[ @By | (vp) | @W) | cedemption) | Day | (-P) |(A-H)| (fprivae transac

NONE (o reportable mcome, assts,

! ﬁK/LEfVT‘
H ) /WL R
 psreAzemEcA
< prer A w T
,9€c7‘0,;.1“ o/;,;;»;;a/u A D)V T T )
" slocxeesrer A4 by KT B
Aa‘mﬂ;”””’"“M" A v T ¢ T
- ' K T N T
< T
o coca cotn A v T T S
3l co&v[vs o A J - T
L CP S f}' v o e e
DELL. N ) MOME o 7 i
i ‘ Dv/f/\’E‘f R Tm/%‘— v o
s —f:‘/"{S; V4 E’HMKS A b)V T
FAEM/( /m va A v
’ - 7,% v y: e T e

GILLETTE

i Income/Gain C’u’ 3
__(5ce Col. Bl D4)

2 Value Codes:
(See Col. C1, D)

0.001- $100.
b =$1,000,001
Pé=Moare than

550,

ucCMe!l\ud Codes:

i =Appraisal
(Sce S Evae

531 {real csiaie omiy)
o0

S=Assessment
W=Estimated

T=Cash/Market




39

Naene of Person Reporting. Date of Report

FINANCIAL DISCLOSURE REPORT . TuvHr & RegiMTS, TR, 5 /n Jo1

VII. Page 3 INVESTMENTS and TRUSTS -- income, value, transactions imchudes tose of

spouse and dependent children. See pp. 34-57 of Instructions.

DcscnplmAn of Assers ; < [ D.
dincluding ru as J ‘"“"“’“ Gross valye I Transactions during reporting period
z vcpomng penod | reporting period | .
{ @ [ A N O 1‘ If not exempt from disclosure
e ! 2t @ @l o o] s
§ | < 2. 3}
Place ;m"aﬁemachmer g a1 ST | value | Mommod | buy e, | D | Vet [ Gain | Ldenity of
exempt from prior disclosure. | dcl‘ rentor | Codez | Code ' mergee, - (Monthel Code2 | Codel | buyerfseiler
. ;( H | ) | 0P | @W) | sedemption) | Day | (1) | (A To | Gt privite wansaciion)
71 NONE {(No reportable income. ! : |
‘asseus, of transactions) ;
‘ ‘ i
% fFIZER A v T |
3 PROCTIR  GAMELE A v T P
38 FPSRY WenE 7
9 SCHL UM BERKENR A v 7 :

SCENTIFIC ATLAMTA |+ B DIV

~

W STRIE STREET LA Dwv

2 TEXAS  eSTROmERTS A v

ik\ﬁ““&fé N’xlﬁ)qqq
MR '

E 7m0 ‘ L pont |
;: W oM ponE 7
s xmsR T e = : ‘ -
S miETIY  RECT A piv - - “ —
s peasdon we PED A DIV ") » -
o hmen e e Fon & 0 o T e
DAYIS SER REAL EST Fusd A B1IV N 7-‘—7- T T T e
o FBELTY CommAFID | C BV KT o B
Focurr FrEzlom 2000 A piv T T T T
: WF-/‘DEL/T7 Lots PRICED D Div MMMM—/&:V B .
FIOELITy mAgELLAN D ]);‘\/' o T « e

i Income/Gain Codes 00 or less B=$1.001-32.500 1-$5,000 5.001-$13.000 £=8§15,001-850,000
{See Col. B1, D4) 0,001~ $100,000 G=8100.001-51.000,000 11=5],000.001-53, 000 000 H2‘Mor= than 55 000 00¢
2 Valye Codes: -313.000 or less K=513 001-550,000 0,001- $100,01 M=8100,007-525
(See Col. C1,D3)  N=$230.001-8500.000 _ O=$500.001-51,000,000 1,000,001 85, 000 000  P2=55,000.001 525 000 000
P3=525,000,001-550,000,000 =More than §50,000,000

37 Vihue Micthod Codes: Q=Appraisal RGOt (eal estae only) S-Agsessment T=Cash/Markel
(See Col, C2) G=Book vaiuc V=Other W=Estimatcd .




FINANCIAL DISCLOSURL REPORT TOHN & ReferTs, TR, £ /iz/o1

VII. Page5 INVESTMENTS and TRUSTS — income, value, transactions duciuses tiose o

spouse and dependent children Sec pp 34-57 of Instruciions +

| :
Descripiian of Assets ! 5 i D
(including fust assets) {0 lpeome | Grseulye Transactions during reporting peried
| reporting eriod | reporting period
FoTe Tw @ w ] T ———
; | Type : P Twpe ! T ; ;
Place "(X}" after each asset i (c | Value (€.g., HILCI I R ) B I GO {8
exempt from prior disclosure, [ A | { vatue | Methos | buy, seu, e | Vaibe | G | Ldentity of
| Codst | snor : Code2 | Codes | merger,  IMonthl Code2 |Codel : buveriseiier
[ | ) 0P | @ redempian) | Day | 09 AT | 6fprivass wansscrion)

NONE  (Ne reportable ncome, assets,

I//‘)‘/UKZ/MD ,w/"L iR < vk T

72 ;A‘}N(V/‘h(b M X D bV L a
m‘z'/zm A/?Fm “};;/;”V‘—iywp 7:7'“" 7"» I
/}LLF/&:’; u;ﬂ; MomMET L E VT o -~ T
/‘MK ‘ m;A/f‘;ﬁ;zAk/—'ﬁ‘v';&mV » 1’“ N 7 o
mﬁ ")wm ?;25“”#2*"5,\/ A

c. szﬁw/hé mwﬂ MET A DIV

c f(ﬂa//%’ musl o Fd - o DWV L T

F/ra: v lon cm«z*/uu( A wr T 7

cHevy CH/}J’[ MNK

Vg (;ITZ‘ILEST T CoTTH

KrOCK LonG, CimEIeK,

HOLAN & HARTIoN 1L
IMVESTmEST  Fumd

SHAW PITTMAN (ovErTORS - A T T
zooo L.l.C,

! Incnmc'(}am Codes:

1.000 or less

{See Col. BI. D4) 001- $100.000
2 Value Codes: 4=813,000 or Jess K=313.001-85 O 001 -
{See Col. CL, D3)  N=$250,001-8500.000  O=5300.001-S1 000 000 000, OO -S‘ 000 000
P3=$25.000,001-$50.000.000 4!Mcm than §50,000.000 R -
3 Vajue Mcxhad Codes: 8 ppraisal R=Cos! {real estate only} ~ S=Assessment T=Cash/Market
{See Col C2) =Book valus V=0ther We=Estimated



41

FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement which itemizes in detall
all assets (including bank accounts, real estate, securities, fusts, investments, and other financial
financial obligadons) of

holdings) all labilides (including debts, mongages, loans, and other

yourself, your spouse, and other immediate members of your houschold.

ASSETS LIABILITIES
Cash oo hand and in banks 700 {080} 00 | Notes paysbie 1o banks~sesured b}
V.S. Govemnment secutides—sdd o Notes payable to banks—unsecired o
schedale
Listed securisies—add schedule 2,107 |621] 2 | Notes paysble to relatives o
Unlisted seciities—add sehedule 2 1oop| 00 | Nots payable o others o
Accounts and notes reczivable: o] Acsounts and bills due o
Due from relatives and frends o Unpaid incore tax o
Due from others 0 Other unpaid tax and interest (=]
Doubrful Ii;:dzim morigages paysble—add 270 l2nz {27
Real estate oumed—2dd schedale Y35 jpoo| go Ch.md merigeges and other lens pay- O
able
Rea} estate morigages recsivible 0 Orher debes—itomize: (o)
Autos and other personal propety 18 jg00) 20
Cash valoe-life insurance 1} 1911 {08
Orher assets—itemize: 778 [415|7
SEE SCHEPULE
Total Habilitles 270 272 127
Net Worth 3782278 | %
Total Assets Y, 052 18981 03 | Tow habilities and net worth y 052|598 {63
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or gusranior 0 S.r:)my assets pledged? (Add schad- oo
On leases or contets 0 Arf you defendant in sny suits or jegal ~O
actions?
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Real Estate Mortgage Pavable

On perscnal residence: rleet Mortgage

$270,272.27 balance
30-yr. fixed, 8.125%

Other Assets

Mutual Fund

Fidelity Contrafund

Fidelity Freedom 2010

Fidelity Low-Priced

Fidelity Magellan

Fidelity OTC

Fidelity Overseas

Janus Fund

Janus Enterprise

Janus Worldwide

Pilgrim Worldwide Emerging

American Century Growth

Davis Series Real Estate Fund

Franklin Mutual Discovery Z

Franklin Mutual Beacon Z

GAM Global C

Lord Abbett Dev Growth

Fidelity Select Energy

Seligman Comm A

TR Price European Stock

TR Price 8ci & Tech

Putnam Voyager

Putnam New Opportunities

CMA Money Fund

Hogan & Hartson L.L.P.
Investment Fund

Shaw Pittman Investors-
2000 L.L.C.

Value

$32,560.

2,038.
109,959,
.32

278,718

37,417,
29,209.
16,455.
15,617.
28,900.
.49

5,390

10,588.
12,354,
.00

5,622

11,324.

8,579.
16,525.
14,749,
13,519.

8,220.
.49

7,916

6,214.
5,696.
86,848.

97
o8
55

88
21
27
88
57

S5
00

0o
00
00
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00
20

48
58
o0

.00

.00
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Chairman HATCH. Then we will just start with questions, if it all
right with you. Senator Leahy, I will turn to you.

Senator LEAHY. Well, thank you.

Mr. Roberts, over the last decade, the Supreme Court has issued
a series of 5—4 decisions. These struck down legislation on fed-
eralism grounds. And some see this as a federalism crusade and a
very activist Court. It has included—those who have seen laws to
protect them struck down have included people with disabilities,
older workers, children in gun-infested schools, intellectual prop-
erty owners, and victims of violence motivated by gender. I am
talking about such cases as Alden v. Maine, Florida Prepaid, Garri-
son, Morrison, Lopez, Kimmel. You are familiar with all those, I
know. You have commented publicly on some of these decisions
that have overruled Congressional enactments as unconstitutional.

My questions are these: Do you believe that they represent a de-
parture or a continuing trend? And what has contributed to this
dramatic shift, mostly in the past decade, in the Supreme Court’s
interpretations of the powers of Congress?

Mr. RoBERTS. Well, I think the first of the series of those cases,
to limit myself to the State sovereign immunity cases, the Seminole
Tribe case, the question whether it was a departure or a continu-
ation was one of the issues that the Court addressed at some
length, both the majority and the dissent. There was a particular
prior precedent that seemed to have addressed the question of
whether Congress under the Commerce Clause could override State
sovereign immunity, and the majority explained why they didn’t
read the case that way; and if it was going to be read that way,
it would be no longer controlling. And the dissent, of course, joined
issue on that.

So the Court has addressed in that first case the question of
whether it was a departure or a continuation, and I think recog-
nized that, at least to some extent, to the extent they were moving
away from that prior arguable precedent that the majority and the
dissent read differently, it certainly can be regarded as a depar-
ture.

The cases since then have addressed different refinements on
that issue, and that certainly is a continuation of the lead Seminole
Tribe case. These cases construe the 11th Amendment, and this is
not the first time in our history that the 11th Amendment has been
a cause of some division. When the Supreme Court early in its ex-
istence decided Chisholm v. Georgia and held that a citizen of an-
other State could sue the State of Georgia, that prompted a reac-
tion in the country that led to the 11th Amendment. And then I
think perhaps the key departure, if you will, came in the case of
Hans v. Louisiana, where the Court held that although the 11th
Amendment addressed only the issue of a citizen of another State
suing a State, its reasoning, its principle applied when a citizen of
the same State sued.

Senator LEAHY. Mr. Roberts, I hesitate to interrupt but—and I
appreciate the history and I don’t disagree with that. But I am
wondering why so many in the past few years. Do you see this as
a basic shift? Do you see this as a reaction to Congress? Do you
see this as a trend that is going to continue?
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Mr. ROBERTS. Well, I think there’s—so many in the last few
years is because, given that Seminole Tribe was sort of the first of
the decisions—again, this is the debate, whether it’s a departure or
continuation. But it was the first of them, and the ones you've had
following in the wake of it are kind of fleshing out that principle,
the application of the 11th Amendment and the question whether
it can be abrogated under the Commerce Clause, which was the
issue in Seminole Tribe or some of the other principles.

Others cases I think may well follow, which is in a reaction to
the sovereign immunity decisions, because the Court has recog-
nized there are ways for the Federal Government to—I don’t want
to say get around the 11th Amendment, but address this issue
without running afoul of it. Section 5 of the 14th Amendment—

Senator LEAHY. It seems that some of the cases coming down in
the last few years are finding less and less ways—again, we are
even going to intellectual property cases and copyright.

Mr. ROBERTS. Well, what you have—

Senator LEAHY. It is almost as though copyright was something
new even though it is in our Constitution.

Mr. ROBERTS. Well, the patent and copyright clause, you know,
in Seminole Tribe the issue was: Does the Commerce Clause allow
the Federal Government to overrule it? Then you’re sort of going
down each of the different provisions. Does the Intellectual Prop-
erty Clause allow Congress to overrule it? And they’re addressing
those.

But the Court has—

Senator LEAHY. Well, don’t Lopez and Morrison—would you
agree with Judge Noonan’s contention that the ones most likely to
overturn Congressional statutes are conservative judges?

He uses, I believe, Morrison and Lopez as an example of that.

Mr. ROBERTS. Well, I do not know that conservative or liberal
justices are more likely to overturn laws. Certainly, in the Warren
Court era, for example, I would suppose it would be the justices
you would consider more liberal who were overturning laws.

Senator LEAHY. So you do not agree with Judge Noonan, then.

Mr. ROBERTS. I have not read his book. I know it is there.

Senator LEAHY. I would recommend it to you. It is not a beach
book, by any means, but it is one where when it came out, I got
it and read it. And I am not one who has always agreed with Judge
Noonan, but the book is well worthwhile.

I do not, let me quickly add, Mr. Chairman, I do not get any per-
centage of the profits on the books, and I am not a noted author
like you are, but I thought this was a—I also read his book.

But what worries me on it, on this whole issue of federalism, it
seems to me the Court is going more and more to saying they
would superimpose their views, an unelected court, on the views of
an elected representative form of Government, the Congress, in dis-
ability areas, and intellectual property and others, and I worry
about that, and I worry about that trend.

Now, I realize, on the court you are going on, of course you are
restricted to stare decisis, but you know you are not going to have
too many cases that fit on all fours, and there is a great deal of
flexibility. It is very easy for somebody up for either a district or
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a circuit court judgeship to say, “Well, I have to follow the dictates
of the next higher court.”

But usually when they get to the Circuit Court of Appeals for the
District of Columbia, you do not have many cases that get all of
the way up to you guys that they are on all fours, on something
that the Supreme Court has ruled on. There is hardly any use for
it.

You mentioned, in your earlier hearing, that in certain situations
the Constitution is very clear. Then, you said there are certain
areas where literalism obviously does not work. If you are dealing
with the Fourth Amendment, something on unreasonable search
and seizure, the text is only going to get you so far, well, then what
does guide you? Take the Commerce Clause, take the spending
power, what does guide you? Obviously, the text is not enough by
itself, but I agree with you on that. You cannot go by the literal
words on a number of these things in a changing economic world,
but what does guide you? What is your lodestone?

Mr. ROBERTS. Well, certainly, as a circuit judge, of course, my
lodestar would be the Supreme Court precedence, and they have
volumes of them on how to interpret the Commerce Clause, fewer
precedents on how to interpret the Spending Clause. I think there
are going to be more important cases in that area in the future.

But starting with McCullough v. Maryland, Chief Justice Mar-
shall gave a very broad and expansive reading to the powers of the
Federal Government and explained that—and I don’t remember the
exact quote—but if the ends be legitimate, then any means chosen
to achieve them are within the power of the Federal Government,
and cases interpreting that, throughout the years, have come down.

Certainly, by the time Lopez was decided, many of us had
learned in law school that it was just sort of a formality to say that
interstate commerce was affected and that cases weren’t going to
be thrown out that way. Lopez certainly breathed new life into the
Commerce Clause.

I think it remains to be seen, in subsequent decisions, how rig-
orous a showing, and in many cases, it is just a showing. It’s not
a question of an abstract fact, does this affect interstate commerce
or not, but has this body, the Congress, demonstrated the impact
on interstate commerce that drove them to legislate? That’s a very
important factor. It wasn’t present in Lopez at all. I think the
members of Congress had heard the same thing I had heard in law
school, that this is an important—and they hadn’t gone through
the process of establishing a record in that case.

Other cases are different. But, again, as a circuit judge—

Senator LEAHY. We have got some cases, like the Disability Act,
where we have had hundreds and hundreds of hearings around the
country, thousands of pages of testimony, and the Court says, of
course, we have not established a record. You sometimes think that
there is picking and choosing.

For example, in your NPR interview, you talked about an
originalist approach to Constitution interpretation, but how do you
do that? Does a judge pick and choose, based on his or her own
predilections, whether they are going to use the context of the 18th
century or the context of the 21st century? Obviously, there are
some things that it would be impossible, although Justice Scalia
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said that the Constitution means today what it meant when it was
written, and he even uses an 18th century dictionary to understand
what the 1789 words meant.

Do you believe judges pick and choose? I mean, how do you do
a literal interpretation?

Mr. ROBERTS. Well, we talked about this some at the first hear-
ing. Again, the Supreme Court has given some guidance on par-
ticular areas and said that when you’re interpreting this particular
provision, this is the kind of approach you should use. The example
I like to give is the Seventh Amendment. The Court has said: We
take a very historical approach to deciding whether you have a
right to a jury trial because of the way the Seventh Amendment
is worded.

So even if I decided I am going to be a textualist or an originalist
or whatever, I do not have the flexibility, when I get to a Seventh
Amendment case. The approach, not just the particular results, but
the approach is laid out as well there.

Now, when you get to the Eleventh Amendment, the one thing
we know from the Supreme Court’s decision is that strict adher-
ence to a text doesn’t give you what the Supreme Court says are
the right answers. You have to look at the historical context a little
more, and it varies with provisions, as we’ve said. There’s a provi-
sion in the Constitution that says a two-thirds vote of the Senate
is required. Well, even if you think provisions should be interpreted
in light of evolving standards, that doesn’t mean two-thirds can be-
come three-fifths.

Unreasonable searches and seizures, that’s a little more difficult
to say just based on the text I know what’s unreasonable and
what’s not. You have to look beyond the text in interpreting that.

Senator LEAHY. Thank you. I will have further questions. I will
submit some for the record, and I know that the distinguished
Chairman intends to have a Committee vote next week, and I
would urge you to get answers back in time so that we can have
a chance to review them in case there are follow-ups.

Mr. ROBERTS. Thank you, Senator.

Senator LEAHY. It is good to see you again.

Mr. ROBERTS. Thank you.

Chairman HATCH. Thank you, Senator.

We will turn to Senator Kennedy. Senator Kennedy?

Senator KENNEDY. Thank you, Mr. Chairman.

Welcome back.

Mr. ROBERTS. Senator Kennedy, thank you.

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. We welcome the nominee back to the Com-
mittee to continue the hearing which began 3 months ago.

The advice and consent function assigned to us by the Framers
of the Constitution is vital to the proper functioning of our Govern-
ment. It was a major feature of the structure of the Framer’s de-
sign, not only for themselves, but for all future generations, and we
do not sit here today merely to express our individual preferences
about particular judges or even to express the preference of our
constituents. We act today as inheritors of a great tradition and a
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great responsibility to balance the powers of the Executive Branch
in selecting the members of the Judicial Branch.

We were given the advice and consent power over judicial ap-
pointments so that the two elected branches—the Executive and
the Legislative—would share coordinate and co-equal responsibility
for the third branch, the undemocratic branch, in which the judges
are insulated from us, and from the President and from the elec-
torate by lifetime appointments.

But the Framers gave us insulation, too, so that we could exer-
cise our functions, including the advice and consent function, fear-
lessly and freely, even when required to consider the actions of a
popular President. We were given 6-year terms, longer the House,
longer the President. We were given staggered terms so no more
than a third of us would be elected at one time, and we were given
the authority to set our own rules for the way we exercise our re-
sponsibilities, including advice and consent.

We had the constitutional obligation to assure the dJudicial
Branch remains free and independent, is not a political tool of the
Executive, that its obligation is to the constitutional principles, con-
stitutional rights which lie at the heart of our democracy. Our role
is positive and proactive, not passive and reactive, regardless of
whether the President shares our political or philosophical views.

And we, on the Judiciary Committee, have a unique role which
we cannot fulfill unless we have ample opportunity in Committee
to question the nominee and to discuss in detail how we think the
advice and consent power should be exercised with respect to each
nominee, and that process resumes today with respect to Mr. Rob-
erts.

His nomination is a special one because he has been nominated
for a special court. The D.C. Circuit makes the decision with na-
tional impact on the lives of all of the American people.

Its decisions govern the scope and the effectiveness of our Occu-
pational Health and Safety laws, o of our consumer protection laws,
of Federal labor laws, of fair employment laws, including race, gen-
der, disability and discrimination cases, of workers’ rights to orga-
nize, Clean Air Act rules, Freedom of Information rules, First
Amendment rights in broadcast media and many other rights of in-
dividuals under the Constitution laws enacted by Congress, and so
we must take special care with this and all other appointments to
this court.

No one has the right to be appointed to any Federal appellate
court. The burden is on the President and the nominee to dem-
onstrate that the nomination should have our consent. The less
weight the President places on the Senate’s advice role, the more
weight must be placed on our consent role. Because the District of
Columbia has no Senators of its own, the usual prenomination con-
sultation has not occurred, leaving an even heavier burden on the
process that we conduct today. So let us approach it with the seri-
ousness of purpose and deliberation it deserves.

Mr. Roberts, you responded to questions, the written questions,
for which I am grateful. I would like to pick up on some of these.

You describe your judicial philosophy as insisting that judges
confine themselves to adjudication of the cases before them and not
legislate. You want judges to show an essential humility, grounded
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in the limited role of an undemocratic judiciary, reflected in def-
erence to legislative policy judgments and judicial restraint, not
shaping policy.

Now, as you are well aware, in the recent years, we in Congress
have made bipartisan legislative judgments about policy on issues
vital to the public, based on extensive hearings and findings, yet
we have had our policy discussion second-guessed by appellate
judges.

How would you describe the presumption of validity that should
attach to our actions, and what do you think we can do to insulate
ourselves from this second-guessing on policy issues by judges who
do not adhere to the humility and deference standard you pre-
scribe?

And what in your writings, in your professional record, should
demonstrate and reassure us that, as a judge, you would, in fact,
act with the humility and deference to Congressional judgments
which you claim is your philosophy?

Mr. ROBERTS. Well, the Supreme Court has, throughout its his-
tory, on many occasions described the deference that is due to leg-
islative judgments. Justice Holmes described assessing the con-
stitutionality of an act of Congress as the gravest duty that the Su-
preme Court is called upon to perform.

I'm familiar with those quotations because I've used them in
briefs many times when I was in the Justice Department rep-
resenting the United States and defending acts of Congress before
the Supreme Court, and it’s a principle that is easily stated and
needs to be observed in practice, as well as in theory.

Now, the Court, of course, has the obligation, and has been rec-
ognized since Marbury v. Madison, to assess the constitutionality
of acts of Congress, and when those acts are challenged, it is the
obligation of the Court to say what the law is.

The determination of when deference to legislative policy judg-
ments goes too far and becomes abdication of the judicial responsi-
bility, and when scrutiny of those judgments goes too far on the
part of the judges and becomes what I think is properly called judi-
cial activism, that is certainly the central dilemma of having an
unelected, as you describe it correctly, undemocratic judiciary in a
democratic republic. And certainly the most gifted commentators
we've had have struggled with that.

I think the doctrines of deference that have developed over the
years, when you're assessing a legislative classification and an area
that doesn’t implicate a protected class like race or gender, dis-
ability, then all you have to show is a rational basis, and that
shouldn’t be too hard.

If you’re in one of those other areas, the Court has developed a
stricter scrutiny because they think in those areas there is more
reason to probe a lot more deeply. But you asked what in my work
sort of shows that, I guess I would look to the job I did when I was
deputy solicitor general and was defending acts of Congress before
the Supreme Court.

Senator KENNEDY. I am going to come back to the judicial def-
erence in a minute. We had, in your exchanges with Senator Leahy
about the power of the Congress, we have seen that the Supreme
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Court has limited the ability to legislate under the Commerce
Clause, the Lopez case.

And under Section 5 of the Fourteenth Amendment—that is the
ADA case and the RFRA case—we had extensive hearings, listened
to Republican and Democrat Attorneys General. There is no even
suggestion at that time that we were not going to meet the con-
stitutional requirement.

For some of us, the last great authority is the spending power,
and the concern that many of us have is where you are going to
be on this issue, further limitation of the power of the Congress in
using the spending power. The Supreme Court has ruled on this,
as you well know, that in the Dole case involving Congress, could,
under the Spending Clause, condition Federal highway funds on
States, raise the minimum drinking age. Rehnquist authored the
opinion. White, Marshall, Blackmun, Powell, Stevens, even Scalia,
agreed with that.

What is your own view about the authority in the Spending
Clause and the power of Congress to use the Spending Clause to
achieve its objectives? Is there anything, in terms of your own view,
that would, in any way, find that that Spending Clause would be
compromised to permit to—to undermine the Dole case?

Mr. ROBERTS. Well, first of all, of course, if I were to be con-
firmed, my own personal views would not be relevant. I would fol-
low the Supreme Court precedent.

There is not a lot of precedent in this area.

Senator KENNEDY. The only problem is we have seen the changes
and the difference in the interpretation by the Court in the Com-
merce Clause and in Section 5 of the Fourteenth Amendment. I
mean, I was the Chairman of the Committee when we had those,
and we listened, and there was not going to be a problem on that.
And, of course, there were decisions that were made that reinter-
preted past history on it.

I want to know whether we are taking a chance with you on the
Spending Clause. That is the last real authority for us.

Mr. ROBERTS. You discussed the Dole case, South Dakota v. Dole,
and in that case, the justices you listed reaffirmed Congress’s
power to say: If you're going to accept Federal funds, here’s what
you’ve got to do.

Senator KENNEDY. You are not troubled by that?

Mr. ROBERTS. No, it’s a basic principle, and I would just point
out, as an aside, you listed the justices who agreed with that, the
justices who disagreed and dissented in South Dakota v. Dole were
Justices Brennan and O’Connor. It is not necessarily the sort of di-
vision, sort of the typical conservative/liberal lines at all.

In South Dakota v. Dole, the Court referred to a prior precedent.
I think it is the Stewart Machine case. And the argument has been
made, well, aren’t—the issue that I think the Court will address
is are there limits on that; is it if you accept one dime of Federal
money you have to do all sorts of things, even if theyre not ger-
mane or proportional? Those are the two standards that had been
de\Eeloped in the prior cases. It wasn’t an issue in South Dakota v.
Dole.

If you didn’t lower the drinking age, you lost highway funds.
There was certainly a relationship between underage drinking and
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highway accidents. So the Court ruled in that case that that was
an appropriate proportional and germane response.

I worked on a brief in that case with my—I was an associate at
that time—

Senator KENNEDY. You understand this is the law, and this
would be the precedent that you would follow.

Mr. ROBERTS. The South Dakota case.

Senator KENNEDY. Yes, the Dole.

Mr. ROBERTS. Yes.

Senator KENNEDY. Let me move on, if I could. I do not mean to
cut you off.

You talked about the judicial activism. Would you agree that ac-
tivism can come from both sides of the ideological spectrum?

Mr. ROBERTS. Certainly.

Senator KENNEDY. Could you give us some examples of any of
the appellate cases you believe that show impermissible activism
on each side.

Mr. ROBERTS. Well, I cited in my written responses a case from
California, an old case from the California Supreme Court, because
I thought it was important to avoid criticizing binding Supreme
Court precedent, in which the California Supreme Court—it was a
Lochner era-type case—struck down, on substantive due process
grounds, a California law that required employers to pay employees
at certain intervals. Their reasoning was that employees are free
to negotiate whatever agreements they want, and if they don’t ne-
gotiate that, you shouldn’t interfere with their liberty of contract.

Several Supreme Court cases follow the same principle in what
people loosely call the Lochner era. I think that’s an example of ju-
dicial activism. A policy judgment had been made by the State leg-
islature in that case to address a real problem, the inequity in ne-
gotiating positions, the fact that employers were frequently not
paying employees. I think there were a lot in the mining industry
that were directly affected when wages were due, but many months
later, and that was a policy judgment. I don’t think that was a con-
stitutional evaluation.

Senator KENNEDY. How about on the other side of the philo-
sophical spectrum, do you see other examples? I mean, conserv-
ative/liberal, how would you find? Do you think there has been ac-
tivism on both sides of the spectrum? And, if so, how would you de-
fine that?

Mr. ROBERTS. Well, I do think there has been activism on both
sides. I haven’t given any thought to a particular Supreme Court
case that I thought exhibited liberal judicial activism. Again, I feel
reluctant to criticize pending or binding—

Senator KENNEDY. Well, I can understand that, but we are trying
to give life to your words. You talk about your professed philosophy
of deference and humility as real and not just words. That is what
I am trying to see from your own kind of experience, in response
to those questions, whether you had examples that would give light
to those words.

President Bush ran on a platform of selecting judges who will be
like Justice Scalia and Justice Thomas. We all understand that
meant judges who will be activists in reducing the power of Con-
gress to protect people’s rights. You must understand, as everyone
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else does, that you were selected because those at the White House
and the Justice Department knew your record and assured the
President your decisions would please President Bush.

What can you tell us which will reassure us that you will not
necessarily follow the lead of Justice Scalia and Thomas?

Mr. RoOBERTS. Well, I will follow the lead of the Supreme Court
majority in any precedents that are applicable there. And if Jus-
tices Scalia and Thomas are in dissent in those cases, I am not
going to follow the dissent. I'm going to follow the majority.

Senator KENNEDY. Are there any cases which you believe that ei-
ther one of them showed insufficient deference to Congress and be-
came judicial activists?

Mr. ROBERTS. No, I haven’t gone through and looked for par-
ticular occasions. If they were majority opinions by either of those
justices, I would not feel it appropriate for me to criticize those be-
cause I would have to apply that majority opinion, whether I agree
with it or not.

And I think it’s important for the Committee to understand I
have been asked questions in some areas I think because people
wonder whether I'm going to follow a particular precedent or be-
cause they’re concerned I might not, and in other areas the concern
seems to be that I might, depending on whether a particular ques-
tioner is critical or supportive of those decisions.

I am going to follow both the decisions I agree with and the deci-
sions that I don’t agree with, regardless of any personal view.

Senator KENNEDY. Well, as you understand, I am not trying to
get the outcome of your judgment on a particular fact situation, but
I have listened for 40 years nominees say that they are going to
follow the precedent and interpret the law, and yet every single
day on just about every single court, they come out in different di-
rections. Some are in the majority and some are in the minority,
and they have sat here and given similar kind of answers.

And what I am trying to find out is what is behind those answers
so that we can give some light to it. Because, as you understand,
every single day people are applying what they understand is the
law and applying what the President—and there is, in many, many
instances, a wide difference. Certainly, there is even in the courts.

So our ability for—you give words about, particularly on the au-
thority and responsibility of Congress, you are talking you would
be a nonjudicial activist, and we are trying to find out what these
words mean in terms of your own kind of life experience, either by
your writings, your statements or your opinions about this, and
that I think we are entitled to find out.

Mr. ROBERTS. I guess what I would point to, Senator—I’'m obvi-
ously not a sitting judge. I don’t have decisions—but I do have a
history of litigating cases, and when you talk about the ability to
set aside personal views and apply precedent without regard to
personal ideology or personal views, that’s something I've been able
to do in my practice.

My practice has not been ideological in any sense. My clients and
their positions are liberal and conservative across the board. I have
argued in favor of environmental restrictions and against takings
claims. I've argued in favor of affirmative action. I've argued in



53

favor of prisoners’ rights under the Eighth Amendment. I've argued
in favor of antitrust enforcement.

At the same time, I've represented defendants charged with anti-
trust cases. I've argued cases against affirmative action. And what
I've been able to do in each of those cases is set aside any personal
views and discharge the professional obligation of an advocate.

And I would urge you to look at cases on both sides. Look at the
brief, look at the argument where I was arguing the pro environ-
mental position. Take a brief and an argument where I was argu-
ing against environmental enforcement on behalf of a client. See if
the professional skills applied, the zealous advocacy is any different
in either of those cases. I would respectfully submit that youll find
that it was not.

Now, that’s not judging, I understand that, but it is the same
skill, setting aside personal views, taking the precedents and ap-
plying them either as an advocate or as a judge.

Senator KENNEDY. Well, now, I hear you on this. But, every day,
responsible disagree with one another, and there is an implicit
band of discretion in the decisions before them. In many cases,
there is an explicit role for judicial discretion. That is what I am
interested in. That is what I am interested in.

Do you really believe that the judge’s sensitivity to the purpose
and the result of the laws they interpret is irrelevant to the way
they will exercise their discretionary review of other judges or re-
view other judge’s exercise of discretion. I am interested in what
in your background or expertise demonstrate you will be sensitive
to the human impact of your decisions.

You are going to be a judge that is going to be making judgments
and decisions on these range of issues—health and safety, con-
sumer protection, the labor laws, fair employment, gender, race,
disability, Clean Air, workers’ rights, Freedom of Information, a
whole range, a whole range, a whole range.

What can you tell us, in your own experience, would reflect on
your judgment in being sensitive to the human conditions that are
going to be involved in the great numbers of cases there are going
to be for that?

Mr. ROBERTS. I don’t know if this is responsive or not because,
of course, when you are an advocate, youre advocating a client’s
position, and you’re concerned about a particular human impact
and not others. Certainly, when you’re a judge, you want to apply
the law and, yes, you have to be sensitive to the impact of your de-
cision, but at the same time apply the law fairly without regard—
what the judicial oath says—without regard to persons.

At the same time, I appreciate the fact that the law has impact
on people in society, and I think it’s, for example, an important ob-
ligation of a lawyer to do pro bono work, to address the situation
of people impacted by the law who don’t have the resources to re-
spond.

Senator KENNEDY. Maybe you can tell us. Talk about that.

Mr. ROBERTS. One of the cases I handled before the D.C. Court
of Appeals was Little v. Barry. I represented a class of general pub-
lic welfare recipients in the District who had had their welfare ben-
efits terminated, and we argued, and argued on the basis of Gold-
berg v. Kelly, a landmark civil rights case, that those individuals
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were entitled to individualized hearings before their welfare bene-
fits were terminated. I argued that before the court of appeals on
a pro bono basis. And that was a case where the law had a very
real and direct impact on the most needy citizens in our country,
and I was happy to take that case on behalf of that class of welfare
recipients.

Senator KENNEDY. If there are others, I would be interested in
it.

Mr. ROBERTS. Well, there are other—

Senator KENNEDY. We can talk now, but there is going to be this
band of discretion. You are going to apply the law, as you have out-
lined. You can be on the pro and con. You have answered that kind
of question, but there is that band of discretion which judges are
exercising, and this court makes judgments on matters that have
enormous impact in terms of the quality of life and rights of indi-
viduals. And I am looking for that ingredient in your kind of life
experience that would help to show that the human element that
is being considered in this is something that you both understand,
appreciate and would be concerned with.

Mr. ROBERTS. Senator, there are other examples. The first case
I argued in the Supreme Court was on a pro bono basis on behalf
of an individual facing the almighty might of the U.S. Government,
going after him criminally and civilly.

I regularly participate, our firm has a Community Services De-
partment that does pro bono work. Whenever there is an appeal in-
volved, I and members of our appellate group help prepare. We
have recently done issues involving termination of parental rights.
I can’t imagine a more direct impact on an individual. Minority vot-
ing rights is another case we participated in, in which we prepare
the people arguing pro bono for the appeals.

I do a street law program that I think is important.

Senator KENNEDY. With the law school or with—

Mr. ROBERTS. It’s done in conjunction with the Supreme Court
Historical Society. Every summer high school teachers who are
teaching about the courts come to learn a little bit about it, and
I talk to them about how the Supreme Court functions, and it’s a
very, I've always found it very rewarding to sit with the high school
teachers and hear what they, the difficulties they have in commu-
nicating with their students about the justice system.

Senator KENNEDY. That is very, I am interested in it, and I ap-
preciate your response to these questions and anything else on this
would be useful.

I just had one final. I know I am out of time, but I have one final
question, Chairman.

In your answers to the committee’s questions, you indicate your
understanding the Framers insulated the judges from the public
pressures. Do you also understand and agree that in keeping the
Senate small and giving us the staggered terms, letting us make
our own rules for exercising the key responsibility of the advice and
consent also intended to insulate us to exercise our authority to
prevent the Executive Branch from going too far in the assertion
of their powers and the exertion of the Executive Branch powers?

Mr. ROBERTS. Well, I don’t know about in particular reference to
advice and consent, but certainly, as I understand the structure of
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the Constitution, the Senate was, as you indicated earlier, given a
longer term, given staggered terms because it was supposed to ex-
ercise something of a restraining influence on the more popularly
responsive branches of government.

Senator KENNEDY. This is a well-rooted responsibility, as I un-
derstand. I mean, we have seen at times when you can take—the
most obvious historic would be the court-packing by President Roo-
sevelt, when there would be an important responsibility by the
Congress to stand up to a President, actions of the Executive
Branch. And as someone who is a constitutional authority, such as
yourself, where of that historic responsibility and role and thought
about it, if there is anything you can tell—

Mr. ROBERTS. Well, I don’t claim to be a constitutional authority,
but certainly the Senate obviously has a critical responsibility in
this area. My memory may not be correct, but I believe original
drafts of the Constitution provided that the Senate would actually
be appointing the judges.

[Laughter.]

Senator KENNEDY. There you go. Did you hear that, Orrin?

Chairman HATCH. That is what they think they are doing now.

[Laughter.]

Mr. ROBERTS. Cooler heads prevailed before the end.

Chairman HATCH. I am glad you added that last part.

Mr. ROBERTS. But I am happy to be scrutinized under whatever
standard the Committee or the Senate wishes to apply.

Senator KENNEDY. Thank you very much.

Chairman HatcH. We will turn to Senator Durbin now.

STATEMENT OF HON. RICHARD J. DURBIN, A U.S. SENATOR
FROM THE STATE OF ILLINOIS

Senator DURBIN. Thank you very much, Mr. Chairman.

Mr. Roberts, thank you for coming back. I am glad we had a
chance for this hearing, and I thank the Chairman. I think we
have reached an accommodation here that may be helpful in mov-
ing this Committee forward in a better environment.

I understand my fate in life as a back-bencher in the minority
in the Senate with a Republican President, that nominees that
come before us are not likely to share my political philosophy. That
is a fact of life.

I also understand that I have a responsibility under the Con-
stitution to ask questions of those nominees to satisfy my judgment
that they would be well-suited to serve on the Federal bench. Many
of the nominees have been forthcoming, and open, and candid in
their answers, others have not. As a politician, I can certainly iden-
tify with that. I have danced around questions in my life, Waltz
steps, Polka steps, Samba steps, I try them all when I do not want
to answer a question.

And now I am going to ask you a question, just a limited number
ﬁf questions relating to some dance steps I see in your answers

ere.

So, in 1991, you are in the Solicitor General’s Office, and in Rust
v. Sullivan, you end up signing on to a brief which calls for over-
turning Roe v. Wade, one of the more controversial Supreme Court
cases of my lifetime. When we asked repeatedly in questions of you
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what your position is on Roe v. Wade, you have basically danced
away and said, “No, no, my personal views mean nothing. I am just
going to apply the law.”

This, in my mind, is evasive. I need to hear something more de-
finitive from you. Was the statement in that brief an expression of
your personal and legal feelings about Roe v. Wade, that it should
be repealed?

What is your position today, in terms of that decision?

Mr. ROBERTS. The statement in the brief was my position as an
advocate for a client. We were defending a Health and Human
Services program in which the allegation was that the regulations
issued by the Department of Health and Human Services burdened
the constitutional right to an abortion recognized in Roe v. Wade.

At that time, it was the position of the administration, articu-
lated in four different briefs filed with the Supreme Court, briefs
that I hadn’t worked on, that Roe v. Wade should be overturned.

Now, if Roe v. Wade were to be overturned, the challenge to the
regulations that we were tasked with defending would fail, and so
it was appropriate in that case to include that argument. I think
it was all of one or two sentences. The bulk of the brief was ad-
dressed to why the regulations were valid, in any event.

But since that was the administration position, and the adminis-
tration was my client, I reiterated that position in the brief because
it was my responsibility to defend that HHS program.

Senator DURBIN. Understood. I have been an attorney, rep-
resented a client, sometimes argued a position that I did not nec-
essarily buy, personally. And so I am asking you today what is
your position on Roe v. Wade?

Mr. ROBERTS. I don’t—Roe v. Wade is the settled law of the land.
It is not—it’s a little more than settled. It was reaffirmed in the
face of a challenge that it should be overruled in the Casey deci-
sion. Accordingly, it’s the settled law of the land. There’s nothing
in my personal views that would prevent me from fully and faith-
fully applying that precedent, as well as Casey.

Senator DURBIN. Then, let me ask you this question. You make
a painful analogy, from my point of view, when you suggest that
calling for the overturn of Roe v. Wade was not any different than
the Government calling for overturning Plessy v. Ferguson and
Brown v. Board of Education. Plessy v. Ferguson, separate, but
equal, was really the basis for racial discrimination and segrega-
tion in America for decades.

I hope that that is just a strict legal analogy and does not reflect
your opinion of Roe v. Wade policy compared to Plessy v. Ferguson
policy.

Mr. ROBERTS. Senator, the question I was asked, were there
other occasions in which the Department—if I am remembering
correctly—if there were other occasions in which the Solicitor Gen-
eral had urged that a Supreme Court precedent be overturned, and
that is just—Brown v. Board of Education is the most prominent
one. The answer wasn’t meant to draw a particular substantive
analogy.

Senator DURBIN. And I will not push any further because I was
hoping that is what your response would be.
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So in the panel that you were on the last time before us, Justice
Deborah Cook of the Ohio Supreme Court was one of the members
of the panel, and I sent a written question to her, which I sent to
you. And the basic question goes into the cliches we use in this
Committee about strict construction, and where are you, and how
do you compare yourself to Justice Scalia and Justice Thomas, and
then try to draw some conclusions.

Now, as oblique as those questions may be, that is as good as it
gets in this Committee. That is as close as we can get to trying to
find out what is really ticking in your heart when it comes to your
judicial philosophy.

And her answers were, as I have said, painful, but painfully hon-
est. She said she was not a strict constructionist, but she conceded
in answers to question that if the Supreme Court had a majority
of strict constructionists, it is not likely they would have reached
the same conclusion in Brown v. Board of Education, the Miranda
decision or Roe v. Wade. I thought that was the most honest an-
swer we have been given by a Bush nominee, and I have used it
as kind of a standard ever since to just see how far other nominees
would go in their candor and honesty.

I found your answer evasive. When I look at what you had to say
about your philosophy, you said, “In short, I do not think beginning
with an all-encompassing approach to constitutional interpretation
is the best way to faithfully construe the document,” and then you
went on to say I am not going to draw any conclusions on the Su-
preme Court decisions.

I need more. I need to hear more from you about where you are
coming from and, at least hypothetically, if you agree that those
who call themselves strict constructionists would not likely be in
the vanguard of the socially important Supreme Court decisions
that we have seen in Brown v. Board, Miranda or Roe v. Wade.

Mr. ROBERTS. Well, Senator, I don’t know if that’s a flaw for a
judicial nominee or not, not to have a comprehensive philosophy
about constitutional interpretation, to be able to say, “I'm an
originalist, I'm a textualist, I'm a literalist or this or that.” I just
don’t feel comfortable with any of those particular labels. One rea-
son is that as the Constitution uses the term “inferior court judge,”
I'll be bound to follow the Supreme Court precedent regardless of
what type of constructionist I, personally, might be.

The other thing is, in my review over the years and looking at
Supreme Court constitutional decisions, I don’t necessarily think
that it’s the best approach to have an all-encompassing philosophy.
The Supreme Court certainly doesn’t. There are some areas where
they apply what you might think of as a strict construction; there
are other areas where they don’t. And I don’t accept the proposition
that a strict constructionist is necessarily hostile to civil rights.

For example, Justice Black thought he was a strict construc-
tionist of the First Amendment. No law means no law. Well, that’s
a very sympathetic view to people who have First Amendment
claims. I can see the argument that someone who is going to be a
strict constructionist on the Eleventh Amendment might result,
come forward with decisions that are more acceptable to some of
the questions Senator Leahy was raising earlier. The Eleventh
Amendment says the citizen of another State, so how does it apply
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with citizen of the same State if you are going to be a strict con-
structionist?

The Supreme Court doesn’t apply a uniform and consistent ap-
proach. I certainly don’t feel comfortable with any uniform or con-
sistent approach because the constitutional provisions are very dif-
ferent. You have a very different approach in saying how are you
going to give content to the Fourth Amendment prohibition on un-
reasonable searches and seizures. That’s one thing. It doesn’t mean
that you apply the same approach to a far more specific provision
like the Seventh Amendment.

Senator DURBIN. That is a reasonable answer. It is also a safe
answer, and I am not going to question your motive in that answer.
I accept it at face value as being an honest answer, but it raises
the question that comes up time and again. If this job is so auto-
matic, if the role of a judge is strictly to apply the precedent, then,
frankly, I think we would have as many Democrats being proposed
by the Bush White House as we do Republicans, but we do not.
They understand that it is not automatic, it is not mechanical.

There are going to be discretionary and subjective elements in
decisions, and that is why we have people coming from major law
firms who have made a living representing rather wealthy clients.
We have people who are conservative in their philosophy. We have
many, many members of the vaunted Federalist Society, which my
Chairman is so proud to be part of, all of these people come before
us because I think, when it gets beyond the obvious, we understand
that there is subjectivity here.

The last question I will ask you is a quote, and you better take
care when you get quoted, but you were asked about the Rehnquist
Supreme Court in 2000, for your opinion.

Now, many people had characterized it as a very conservative
Court, but you said, “I don’t know how you can call the Rehnquist
Court conservative.”

When asked specifically about the 1999-2000 Supreme Court
term, a term in which the Court rendered numerous, highly con-
troversial decisions, you said, “Taking this term as a whole, the
most important thing it did was to make a compelling case that we
do not have a very conservative Supreme Court.”

What were you talking about?

Mr. ROBERTS. Well, that was the labels that people had been
tossing about, and I thought that it didn’t help public under-
standing of what the Court does to not look beyond that label. In
that particular term, 1999 to 2000, some of the things the Supreme
Court did was reaffirm the constitutional basis of the Miranda
rule; strike down a restriction on partial-birth, late-term abortions
in the case out of Nebraska; strike down, as violating the First
Amendment, the giving of an invocation at school. In other words,
reinforced Miranda, reinforced Roe, reinforced the ban on school
prayer.

It issued the Apprendi decision, a great benefit to criminal de-
fendants in sentencing. If there is going to be an enhancement of
your sentence, you have all of the constitutional rights before that
enhancement can be applied.

In the Nixon case out of Missouri, it even upheld constitutional
limits on campaign contributions. In the Playboy Enterprises case,
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it struck down an act of this body, this Congress, trying to regulate
indecent speech. And I'm thinking, sitting there, well, there are six
cases, every one of which—again, the labels are not helpful—but
every one of which you would describe not as a conservative Court.
It’s a conservative Court giving criminal defendants a big break, re-
affirming Miranda, reaffirming Roe, striking down regulation of in-
decent broadcasts, striking down school prayer.

Now, you can tell, if you're being interviewed for public consump-
tion, you can say it’s a conservative Court, it’s a liberal Court. I
think if you want to educate a little bit about what the Court does,
they need to know that even when other people would say this is
a conservative Court, there are those decisions. It’s much more
complicated than those labels.

Senator DURBIN. Thank you, Mr. Roberts.

Mr. ROBERTS. Thank you, Senator.

Senator DURBIN. Thank you, Mr. Chairman.

Chairman HATCH. Senator Feingold?

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Thank you, Mr. Chairman.

I would like to welcome Mr. Roberts. Many of us wanted to have
you back before the Committee for quite some time. So I want to
thank the Chairman for scheduling this hearing. I hope this is a
first step toward restoring some measure of regular order to our
consideration of judicial nominations, and I do think, Mr. Chair-
man, if we work together in good faith it will be possible to bridge
some of the differences we have on the issues.

Mr. Roberts, I enjoyed your reference to the Missouri Shrink
case, which I agree is an important case.

Let me ask you something else. You were interviewed on the
radio in 1999 and said, “We have gotten to the point these days
where we think the only way we can show we’re serious about a
problem is if we pass a Federal law, whether it is the Violence
Against Women Act or anything else. The fact of the matter is con-
ditions are different in different States, and State laws can be more
relevant is I think exactly the right term, more attune to the dif-
ferent situations in New York, as opposed to Minnesota, and that
is what the Federal system is based on.”

That is your quote, and I certainly do not disagree with some of
the sentiments of it, but could you elaborate a little bit on the
statement. Were you referring there simply to the constitutional
limits on Congress’s power that were being asserted in the case
that challenged VAWA or were you saying that Congress was going
too far in trying to address Violence Against Women, even if the
Court were to hold that it could constitutionally take the action
that it did?

Mr. ROBERTS. I didn’t have any particular reference. I think that
it was the VAWA case that had come up, if I am remembering the
interview correctly, and I didn’t mean to be passing either a policy
or a legal judgment on the general policy question. I just wanted
to make the basic point, and I'm sure it is a judgment that Sen-
ators deal with every day, that simply because you have a problem
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that needs addressing, it’s not necessarily the case that Federal
legislation is the best way to address it.

I do think that’s correct. And it’s a proposition, for example, I
know the Annual Report on the Judiciary the point was made at
one time that you've got to keep in mind what the impact of these
types of cases are going to be on the Federal courts every time you
have a new Federal remedy, a new Federal right that has an im-
pact on the Federal courts.

Obviously, there are many areas where the Federal response is
not only appropriate, but required because of a variety of cir-
cumstances. You don’t want different rules in different States, but
I was just making the point that every problem doesn’t necessarily
need a Federal solution.

Senator FEINGOLD. So it is not a situation where you think the
constitutional limitation has to do with whether State laws can be
more attune to local conditions.

Mr. ROBERTS. Oh, no. No, of course, not. I mean the constitu-
tional limitation doesn’t turn on whether it’s a good idea. There is
not a “good idea” clause in the Constitution. It can be a bad idea,
but certainly still satisfy the constitutional requirements.

Senator FEINGOLD. Let me switch to another subject. I supported
the National AMBER Alert Act, which I am pleased will become
law today as a part of a larger bill. It became part of the Child Ab-
duction Prevention Act. I, and others, were troubled that the final
bill also included new and separate departure procedures for sen-
tencing of child-related and sex offenses.

These new rules will take sentencing discretion away from
judges, and it was never even debated in the Senate Judiciary
Committee before being inserted in the bill. In fact, Chief Justice
Rehnquist, who rarely comments on pending legislation, spoke out
against the original House version of the new rules. He wrote that
the legislation “would do serious harm to the basic structure of the
sentencing guideline system and would seriously impair the ability
of courts to impose just and responsible sentences.”

We have heard complaints about these new rules from a diverse
group of organizations and individuals about the final bill, includ-
ing the Judicial Conference, distinguished judges from around the
country, the entire current Sentencing Commission, all living
former chairpersons of the Sentencing Commission, the American
Bar Association, the Washington Legal Foundation, the Leadership
Conference on Civil Rights and the Cato Institute.

You may soon become a Federal judge. I would like to know what
you think of the efforts of some in Congress to reduce the already
limited sentencing discretion of Federal judges. And more specifi-
cally what is your impression of the provisions inserted into the
Child Abduction Prevention Act during conference that take away
or severely hamper the ability of judges to depart downwards when
imposing a sentence, but do nothing to limit the ability of judges
to depart in the other direction?

Mr. ROBERTS. I haven’t looked at those provisions, Senator, so I
don’t want to comment on those specifically. I do know that under
Supreme Court precedent, the determination of appropriate sen-
tences and how they’re to be applied is a quintessential legislative
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function. It is for the legislature to decide an appropriate sentence
and how it’s to be administered.

I know judges have strong views on sentencing guidelines, and
I think the debate about whether the guidelines are good or bad
is carried forward in the debate about how you should review de-
partures and enhancements. I did handle one case challenging a
departure under the sentencing guidelines, and we went up to the
Supreme Court several times. And each time it would go back, the
district judge would find another way to impose the same sentence.
It would go back, it would get thrown out again.

So I know it’s a system on which judges have strong views. From
my own point of view, the only thing that I feel comfortable opining
on is that it is in an area that is quintessentially, as I said, for the
Congress to decide what the sentence should be and how it should
be administered.

Senator FEINGOLD. I am somewhat struck by that answer be-
cause the Chief Justice of the United States felt comfortable com-
menting, in fact, in a critical manner, on these new provisions, ob-
viously believing that it is appropriate for him to indicate that
going too far in limiting judges’ discretion is not a good idea.

I would be interested, given the life term that you will shortly
I think probably receive, what are your views on that fundamental
question, which is—

Mr. ROBERTS. Well, I—

Senator FEINGOLD. And if your view is that Congress gets to de-
cide the whole thing, so be it, but it is a big deal in terms of what
our judges do, I think.

Mr. ROBERTS. Well, again, subject to constitutional limitations,
you obviously can’t have different sentencing schemes based on dif-
ferent racial impacts and things like that, but it is a Congressional
legislative decision to determine the sentence.

Now, I'm sure that the Chief Justice is appropriately commenting
on what he thinks about it as head of the Federal judiciary because
it will have an impact on the Federal courts.

The debate goes back, of course. I mean, I understand the value
of discretion, and before the imposition of the guidelines you had
a situation that troubled Congress sufficiently to put the guidelines
in. Where you do the same crime in one place and you do the same
crime in another, and somebody’s getting 30 years, and the other
person is getting 2 years, and you can’t see any distinction, that
type of inequity I think does call for a legislative response, and
that’s what the guidelines were all about.

I know a lot of district judges didn’t like it. They’re used to sit-
ting there and making more of a Solomonic decision about what
this particular defendant deserves or whatnot, but there is a value
in ensuring some uniformity across the country. That’s why the
guidelines were imposed.

I know the rules for departure and enhancement were intended
to accommodate the discretion. But, again, beyond the judgment
that that’s for the legislature to make, I don’t feel comfortable com-
menting.

Chairman HATCH. I suspect when you become a judge, you won’t
like it either.

[Laughter.]
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Senator FEINGOLD. Well, and that’s why, Mr. Chairman, I want
to just follow for a second, not ask another question, but just com-
ment. I certainly agree with you that the notion of uniformity, to
the extent that a legislature can help make that happen, has tre-
mendous value, but it is also the case that justice often can only
be served with judicial discretion.

And I again repeat the words of the Chief Justice, Chief Justice
Rehnquist, that this series of provisions, at least in the form they
were in the House, would, in his words “seriously impair the ability
of courts to impose just and responsible sentences.” That, to me, is
a countervailing value that has to be balanced, and I appreciate
your attempt to answer the question.

Chairman HATCH. Would the Senator yield on that point just for
a second?

As you know, I brought about a compromise where we changed
that greatly, but I have agreed to hold hearings on the whole sen-
tencing.

Senator FEINGOLD. Pardon me, Mr. Chairman?

Chairman HATCH. I have agreed to hold hearings on the whole
sentencing matter. I have my own qualms about some of these
things, as I know you do. As an intelligent member of this Com-
mittee, you are certainly not going to be ignored with regard to
those issues.

Senator FEINGOLD. I appreciate that. I have heard from sitting
judges, many of whom are very conservative judges, about how
pained they are at the lack of discretion in a number of these cases,
but let me go to the last subject because I know Senator Shumer
would like to ask some questions.

In response to a written question from Senator Durbin, you stat-
ed that you have assisted your colleagues at Hogan & Hartson in
the firm’s representation of an inmate on Florida’s death row.
Could you tell me more about that case, and your involvement and
what was the outcome?

Mr. ROBERTS. Well, he is still alive. That is sort of the goal in
representing inmates facing the death penalty. I'm certainly not—
don’t have lead responsibility in the case.

What happened, and this was some years ago, a motion was
being made in connection with one of his many sentences, and I
was asked to assist in reviewing the motion. It had moved up to
an appellate stage, and that was my specialty, and I looked at that
and worked on that motion. I think it actually was not successful,
but the long-term representation, as I said, he’s still with us.

Senator FEINGOLD. Well, I congratulate you on your involvement
in this. You and your firm represented the Florida death row in-
mate pro bono. Hogan & Hartson, of course, has enormous re-
sources and is one of the best law firms in the Nation. Of course,
not all death row inmates are lucky enough to secure such tal-
ented, well-resourced representation, especially at the trial stages
of a capital prosecution. And I understand that law firms like yours
typically don’t get involved in capital cases until the appellate
stage.

Given your experience with that case, do you believe that all cap-
ital defendants receive adequate legal representation in the current
death penalty system, and are you concerned that poor defendants
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may not receive adequate legal representation, especially at the
trial level of a capital case?

Mr. ROBERTS. I don’t know sufficiently what the situation is with
respect to appointed counsel. I have certainly seen the cases where
the counsel, whether attained or appointed, has been inadequate.
I mean, some of them, you know, where the counsel was asleep or
not present or the type of conduct, even apart from whether par-
ticular motions were made or not.

So the answer to your question is, no, it certainly can’t be the
i:lase that in all cases they receive adequate representation. I

ave—

Selz)ator FEINGOLD. Does it rise to a level where you have con-
cerns?

Mr. ROBERTS. Well, certainly. If you're in a capital case and the
lawyer is asleep, of course.

I have long been of the view that whether you're in favor of the
death penalty or opposed to it, the system would work a lot better,
to the extent that defendants have adequate representation from
the beginning. The reason a lot of these cases drag out so long is
because you spend decades scrutinizing the conduct of the lawyer
in the initial case. If you make sure that there is adequate rep-
resentation in the beginning, that should obviate the necessity for
that, in most cases.

Senator FEINGOLD. Finally, on this issue, and my last question,
as you may know our Nation last year reached a troubling mile-
stone. Over 100 death row inmates have now been exonerated in
the modern death penalty era—people who were actually on death
row, having been sentenced to death.

What is your sense of the fairness of the administration of the
death penalty in our Nation today? Do you think that the current
system is fair or do you agree with an ever-increasing number of
Americans that it risks executing the innocent?

Mr. ROBERTS. I think one thing that is unfair about the system
is that it is not, and I believe this is one of the Supreme Court
cases saying that it would be applied this way, it’s not certain, it’s
not definite, and there doesn’t seem to be any reasonable time limi-
tation. The effectiveness, if you believe in capital punishment, the
effectiveness of capital punishment diminishes if the crime was
committed 30 years ago. And if it takes that long to get through
the system, it’s not working, whether you’re in favor of the death
penalty or opposed to it.

Senator FEINGOLD. But what about the fact that 100 people have
been exonerated, who were already sentenced to death, how do you
feel about that?

Mr. ROBERTS. Well, obviously, the first reaction is that the sys-
tem worked in exonerating them. I don’t know the details of the
particular cases, but if they’ve been exonerated, that’s how it’s sup-
posed to work.

Senator FEINGOLD. Is it your guess that we’ve gotten all the ones
that are innocent on death row?

Mr. ROBERTS. Of course, it causes concern whenever somebody
gets to that stage. It would be important to know at what stage it
is. If it’s on direct review, you feel a little more comfortable about
it. If it is something coming out years later that should have come
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out before, that does cause some degree of discomfort. Because, of
course, when you’re talking about capital punishment, it is the ulti-
mate sanction, and sort of getting it right in most cases isn’t good
enough. I agree with that.

Senator FEINGOLD. Thank you, Mr. Chairman. Thank you, Mr.
Roberts.

Chairman HATCH. Thank you.

Senator Schumer, you will be our last questioner.

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator SCHUMER. Thank you, Mr. Chairman. I want to thank
you for holding this hearing. I want to thank Mr. Roberts for re-
turning to the hearing today. I know it wasn’t your choice to be
scheduled the same day we had hearings for two other controver-
sial nominees, and I for one am sorry you didn’t get your own hear-
ing earlier, but I am glad you are here today.

Now, after your hearing, I sent you several written questions.
For all intents and purposes, you refused to answer three of them.
I know you had your reasons for refusing to answer, but to be
frank, I don’t find the reasons compelling, I don’t find them fair,
and I don’t find them really in accord with your responsibility to
let this Committee know as part of the advise and consent process
your views.

The Senate has a duty, as you know, to thoroughly vet individ-
uals nominated to the Federal courts, but that duty is especially
sacred when it comes to the most important courts, and there is no
question that the D.C. Circuit, the court to which you have been
nominated, qualifies on that score. I have called it in the past “the
second most important court in the land.” I was at the naming of
our courthouse for Thurgood Marshall in New York City, and my
friends from New York on the Second Circuit took a little umbrage,
but it is true. The D.C. Circuit I think is the second most impor-
tant court in the land.

But when I say we have a sacred duty in this process, I mean
it. That is not just verbiage for me. The Founding Fathers worked
long and hard to achieve balance in our system of Government.
They struggled to ensure that no one branch would dominate the
others. And an essential part of that balance is the advise and con-
sent clause. It is true at any time in our history, but it is especially
the case in an era when the President seems to have an ideological
prism with whom he nominates. Clearly, the nominees that have
come from the White House, if you sprinkled them throughout the
political spectrum, wouldn’t land evenly throughout.

And that is a President’s prerogative. I have nothing against the
President doing it. But I truly do object to the idea that we
shouldn’t ask and you shouldn’t answer questions, particularly at
a time when the President is seeing things through an ideological
prism, when he has stated, to his credit, he wants to appoint Jus-
tices in the mold of Scalia and Thomas, who are not moderate
mainstream judges, but whatever your views of their views, they
tend to be way over to the right side, and every one—not every one,
but most of their decisions show that.
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So I think we have a duty to ask questions, and assuming that
the questions are not improper, the nominees have a duty to an-
swer them. I don’t think it i1s enough for a nominee to tell us or
for you to tell us you will be fair and impartial. I do not believe
it is sufficient to say, “I will follow the law.” Every nominee says
that.

We have the right to know the responsibility how you will ap-
proach the difficult and important legal questions that come before
the D.C. Circuit, not to know how you will rule in a specific case
but generally your way of thinking.

The law, as you know from your extensive experience as an ap-
pellate litigator, is not something that a judge divines or that is
handed down from above. Law and truth are not always one and
the same. Judges disagree because there is a degree of subjectivity
of the law. You can’t avoid it. If there weren’t, there wouldn’t be
dissenting opinions. There wouldn’t be legal debate. We could put
black robes on computers and put them on the bench instead of
going through this process.

So I think the questions that I asked you were fair and proper.
Now, you disagree and that is your right, but I have to tell you
that you will have a hard time winning my vote if you don’t answer
these questions. I don’t think it is the way a nominee should come
before this Committee.

So I want to discuss the questions you have refused to answer,
and I first want to focus on Question 5 from the written questions
I sent you. I asked you to identify three Supreme Court cases of
which you are critical, and I asked you to limit your answers to
cases that haven’t been reversed and that have not been criticized
publicly previously by you. In not responding, you cited Lloyd Cut-
ler’s remark that, “Candidates should decline to reply when efforts
are made to find out how they would decide a particular case.” Fair
enough. And you relied on Canon 5 of the ABA Model of Judicial
Conduct.

But I want to be very clear with you here. I am not trying to
make any effort to find out how you would decide a particular case.
I agree it would be inappropriate for me to ask you about a par-
ticular case. If I were to say what is your view on what Enron did
and how you might rule on it, for instance, you should decline. If
I ask you what are your views on corporate ethics and what are
your views of a certain holding of the Court, that is a different situ-
ation altogether. I am not even asking you about a hypothetical
case.

So while I think engaging in discussions of hypothetical scenarios
are useful in certain circumstances, those questions are closer to
the line and I am not willing to pursue them.

The question I have asked is as narrowly drawn as it can be to
achieve my goal of learning how you approach the law while pro-
tecting you from announcing how you will rule on a given case.
And just because I am hardly an expert here, I contacted the Na-
tion’s leading legal ethics expert, Stephen Gillers, the Vice Dean at
NYU Law School, and asked him to tell us whether there is any
ethical problem with a nominee answering the question I posed to
you, Question 5. He said, emphatically and unequivocally, that
there is no problem.
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In fact, Mr. Chairman, I have a letter from Vice Dean Gillers to
me on this, and I would ask unanimous consent to submit to the
record.

Chairman HATCH. Without objection.

Senator SCHUMER. I don’t know if the folks at DOJ showed you
the letter that Dean Gillers sent. We tried to contact you and your
DOJ handlers yesterday to make sure you knew we would be ask-
ing this question. But I hope you will read it now because he
makes a compelling argument.

I promise you you will have a full chance to respond to that. But
before I do, I would note that other judicial nominees have an-
swered this question. Miguel Estrada clearly did not. But he was
the apotheosis of avoiding any questions asked by this Committee.
And I hope you won’t follow in that direction.

Linda Reade, who is now a judge on the district court, was par-
ticularly forthcoming when we considered her the same day we con-
sidered Miguel Estrada. And no one has even thought remotely of
saying she violated Canon 5.

I have made it my practice to ask the question of people I con-
sider for judgeships in New York. Every one of them has answered
the question.

Just recently, Dora Irizarry, the President’s most recent nominee
in New York, came to meet me, and she answered the question
forthrightly, naming and discussing some very recent cases. She
wasn’t violating Canon 5. That is a ruse. And it was used as a ruse
by Miguel Estrada. I hope you won’t follow in those footsteps. Let
me repeat that.

And just in case people think this issue is partisan, several Re-
publican Senators agree that these questions are proper because
they asked them, nearly identical questions of President Clinton’s
nominees. Again, no one—no one—said there was any violation of
the canons.

So, first, let me ask you: Will you reconsider and answer the
question? If not, in light of Dean Gillers’ letter, in light of the inap-
plicability of Canon 5, and in light of the answers given by other
nominees, in light of the fact that several Republican Senators be-
lieve the questions are proper, and in light of the importance of the
process in which we are participating, why won’t you? And how do
you differentiate you from all the others who have been willing to
ask or answer this question? And I just hope that you will give us
some insight on how you approach questions like this? They are
important for me to make up my mind fairly about whether to sup-
port you or not.

So now I have spoken for a while. Please answer.

Mr. ROBERTS. Thank you, Senator, and I appreciate the oppor-
tunity to address the question again. I want to be responsive, but
at the same time, I think it is important that I avoid doing any-
thing that is going to be harmful to the Federal courts as an insti-
tution.

I did get a copy of Professor Gillers’ letter just before the start
of the hearing and looked at it, and I think it is important you said
that other Senators have asked these kinds of questions. One of the
things I did in preparing for this hearing was go back and look at
Justice Ginsburg’s hearings. And she on numerous occasions said
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it would not be proper for her to comment on particular Supreme
Court precedents. She was asked by Senators on both sides of the
aisle, and she said she was religiously adhering to that guidance
because she thought it would be harmful to the Supreme Court for
nominees to answer those kinds of questions.

Now, let me just explain briefly why I answered—

Senator SCHUMER. Give me an example of one of the questions
that she refused to answer. Are they similar to these or were they
more specific?

Mr. ROBERTS. They were more specific in that they identified
particular cases.

Senator SCHUMER. Exactly.

Mr. ROBERTS. I don’t see a principled distinction. It seemed to me
if you are able to say I disagree with this binding Supreme Court
precedent and here is why, I don’t see how that would prevent any-
body from then saying, all right, well, what about this one? And
you are going to have your list of ten cases you want to know
about, and Chairman Hatch is going to have his list of ten cases.
And the reason Justice Ginsburg gave for—I don’t know about
technically whether it violates an ethical standard or not, but the
reason that she thought it was inappropriate to answer that ques-
tion is because it is an effort to obtain a forecast or a hint about
how a judge will rule on a particular case.

If T were to tell you here’s a case I disagree with, the Lopez case,
I think that’s wrong, that gives you a hint of forecast about how
I would apply the Commerce Clause in a particular case related to
Lopez. And another reason, it certainly raises very serious appear-
ance problems. Let’s say I tell you I disagree with the Smith case
and we get into a discussion and here’s why the Smith case was
wrongly decided, and I'm confirmed and a case comes before me
and the lawyer’s saying this is governed by the Smith case, you
should apply that, and I don’t. That lawyer—that party is going to
feel like he got a raw deal, and it’s because I disagreed with the
Smith case, because, look, at the confirmation hearing they asked
you about that and you said you disagreed with it.

Certainly—

Senator SCHUMER. How is this different—let me just interrupt
you. How is this different than us examining the precedents of
judges who have written, you know, pages and pages of cases? And
how does that—is that any different—

Mr. ROBERTS. Yes.

Senator SCHUMER. —in terms of jeopardizing their futures and
their future impartiality than your asking a case that you didn’t
happen—answering the same situation of cases you didn’t judge?
You are making this an absurd process, sir, when you are saying
that you can’t answer even broad questions about specific jurispru-
dence, when you can’t say how you feel about previous court cases.
I am not asking you a specific fact situation. That is what Gillers
says Canon 5 is all about. And when you say you can’t answer any
of those, although countless judges have through the decades, I
think you are making—you are rendering the advise and consent
process useless from my point of view.

Let me ask you this: Did they ask you any of these questions at
the White House?



68

Mr. ROBERTS. No.

Senator SCHUMER. They didn’t ask you how you felt on any issue
at all?

Mr. ROBERTS. No, and they certainly didn’t ask about any par-
ticular cases. I—

Senator SCHUMER. How about the types of questions that you re-
fused to answer here, they didn’t ask you those?

Mr. ROBERTS. No, Senator. I'm trying to adhere to the line that
I understand dJustice Ginsburg—and she drew a distinction be-
tween cases that she had decided. She thought that was an appro-
priate line of inquiry. But when asked about particular Supreme
Court cases, she said it would not be proper for her to answer
those.

Now, in Professor Gillers’ letter, he talks about the Republican
Party case. With respect, a very different question of whether—
that was a First Amendment case. I'm not saying, you know, just
because it wouldn’t violate—or it would violate the First Amend-
ment to restrict people from talking means it’s a good idea. And,
second of all, it involved the election of judges in State campaigns,
and I certainly hope that’s not the type of process. The Framers in
the Constitution didn’t provide for elected judges, and I don’t want
to get into that type of process.

Senator SCHUMER. The Framers, let me ask, when they had John
Rutledge, the first nominee before the Senate—and I believe it was
12 of the 22 Senators were actual Framers—they talked about—
you know, they talked about his views on the Jay Treaty. They
clearly intended specific issues and specific cases to be discussed.

Mr. ROBERTS. Well, Senator, all I can say is that my under-
standing of the practices of the Committee—and I’'m happy to talk
more generally. You said I have declined to answer broad ques-
tions. I don’t think that’s accurate. I've answered broad questions
about judicial philosophy, about my approach to judging. It is when
you get to particular binding Supreme Court precedents. I will be
bound, if I am confirmed, to apply those precedents whether I
agree with them or not. And I think it would distort the process
for nominees to be subject to questioning about those precedents.
As a lawyer practicing—

Senator SCHUMER. Let me just—go ahead, please.

Mr. ROBERTS. I was just going to say, as a lawyer practicing be-
fore the court, I look at precedents that have been decided. But if
it’s now the case that judges are going to be quizzed about their
personal views about particular precedents, I'll have to start re-
searching the confirmation hearings of the judges on the panel.

Senator SCHUMER. Let me ask you one more question. Did the
people you worked with in the Justice Department tell you not to
answer any of these questions? Did you discuss it with them? Be-
cause here is what I worry about. I think you are a fine guy. I
mean, I have seen your record. My guess is it is possible that be-
cause Miguel Estrada didn’t answer those questions, they didn’t
want you to.

Mr. ROBERTS. Oh, well—

Senator SCHUMER. That is my guess. Now, you don’t have to
speculate on that, but I do want to ask you: Did you discuss with
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them whether you should answer the specific questions I asked
you? You can answer that yes or no.

Mr. RoOBERTS. Well, I would like to do a little more than yes or
on. The answer is I wrote the answers to the questions—

Senator SCHUMER. I understand that, but that was not my ques-
tion.

Mr. ROBERTS. —and I sent them—the second part of my answer
is that I sent those to the Justice Department for their review be-
fore they were—before they were finalized, before I finalized them.
I don’t recall them making changes in any of these.

Senator SCHUMER. Did you discuss it with them before you wrote
the answers?

Mr. ROBERTS. I asked—I did ask if they had access to prior hear-
ing transcripts so I could see how other judges had answered them,
and I got a lot of different transcripts that I went through.

Senator SCHUMER. So you did discuss some aspects of this with
them.

Mr. ROBERTS. To that extent.

Senator SCHUMER. Okay. That is fair enough. I mean, that is not
dispositive to me, but I think we ought to know because I think
knowing who you are and knowing some people who know you
well—and, again, I think you are a fine person. I think something
is going on here when you don’t answer this question, which so
many others have done. But let me go on.

You said you didn’t want to discuss philosophies, so let’s move
on to Question 3. You were willing to discuss philosophies. I asked
you in Question 3—here is my question to you: What two Supreme
Court Justices do you believe have the most divergent judicial phi-
losophies? It is a discussion about philosophy. How would you char-
acterize the judicial philosophies or each—these are my questions,
I am just quoting—e.g., strict constructionist, originalist?

Of the two you name in terms of judicial philosophy, which Jus-
tice do you anticipate you will more closely approximate and why?
You responded by saying that you “do not believe that a nominee
should, as part of the confirmation process, compare and critique
the judicial philosophies of sitting Justices.”

You also expressed concern that answering the question would
violate your ethical obligations to clients with matters before the
court. I have to say, again, I am somewhat baffled by your reasons
for not answering. I am not asking you who is the worst Supreme
Court Justice. I am not asking you to insult or criticize any of
them. There is a rich tradition of Supreme Court litigators in de-
bate, in commentary, discussing not only the jurisprudence of but
even the personalities—I didn’t ask you that—of sitting Supreme
Court Justices before whom they practice. They don’t see this as a
problem, and I am wondering why you do, and even if you do. You
are being asked by this Committee—you are being nominated to a
very important position, and it seems to me, even if you wouldn’t
want to answer the question because maybe one of your clients
might take some umbrage in one way or another—I don’t know; I
don’t know your clients—that you should, anyway. But this was a
question about philosophy, and you did actually, in response to
Senator Durbin’s written questions, you discussed at length the ju-



70

dicial philosophies of Justices Scalia and Thomas. And for your
purposes, that was Question 10 answered on page 10.

So why did you refuse to answer my question?

Mr. ROBERTS. Well, Senator Durbin’s question specifically asked
what is Justice Scalia’s originalist approach, what is Justice Thom-
as’, and since they had given addresses and written articles on that
particular point, I was able to draw from those and answer as best
as I could what they had said their approach and philosophy was.

I guess I did think it was inappropriate for someone who is going
to be sitting on a circuit court to criticize the judicial philosophy
and approach of—

Senator SCHUMER. I didn’t ask you to criticize it—

Mr. ROBERTS. —the Justices.

Senator SCHUMER. —any more than it is called criticism—

Mr. ROBERTS. Well, you said who has—the question—

Senator SCHUMER. The most divergent. That is not—that is a
neutral word.

Mr. ROBERTS. Well—

Senator SCHUMER. Some people would like divergent. In fact, 1
think a Supreme Court would be best if it had one Brennan and
one Scalia, not five of either.

Mr. ROBERTS. I think it—I guess maybe part of the reluctance to
answer is that I'm not sure that I could give an intelligent answer
because I do think the philosophies of the Justices are pretty hard
to pin down. When they’re articulating them in articles and ad-
dresses, you can look at it and see if you think they’re living up
to those standards. But to go back and analyze all of the cases and
see was this Justice adopting this philosophy in this case or this
one that philosophy in another case, I guess I just didn’t feel capa-
ble of doing that because I think certainly the case probably for all
nine of them would tell you—and I think it’s true to a large ex-
tent—they begin with the case. They don’t begin with the philos-
ophy. And in some cases, looking at the case drives them to a par-
ticular result, and you can look, easily see decisions where you
think this is not an originalist approach, and yet that Justice might
describe himself in that particular way.

And so when you get down to the way the question was pre-
sented of who has the most divergent, I just didn’t see how I
could—

Senator SCHUMER. Okay. That is not how you answered the
question when I asked you. You said it was—and I quoted your an-
swer a minute ago, but you said it was—you didn’t think you
should comment on their philosophies, not that you couldn’t answer
the question. And then you did talk about philosophies with Sen-
ator Durbin—

Mr. ROBERTS. And I'm happy—well, and he asked what the—
those two Justices had written about their philosophies.

Senator SCHUMER. And I don’t feel left out. He’s my roommate.
I mean, I just think that it’s not—there is not a consistency here.

Mr. ROBERTS. I'm happy to talk, and I have discussed at length
with some of the other questioners my approach to judicial philos-
ophy and the fact—and this may reflect—my answer may reflect
this more than anything else, that I don’t feel that I bring a coher-
ent, universal approach that applies across the board to all the pro-
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visions of the Constitution. Again, I don’t know if you regard that
as a flaw or as a positive thing, but that is the case.

Senator SCHUMER. I don’t think that is relevant to whether you
can answer my question or not. Most people probably don’t have a
divergent thing.

Chairman HATCH. Senator—

Senator SCHUMER. I have one more question, Mr. Chairman.

Chairman HATCH. If you will wind up, because I have given you
double the time.

Senator SCHUMER. You have, which I appreciate, although this is
an important—

; Ch}fxirman HATcH. One more question, and then I would like to
inish.

Senator SCHUMER. This is an important nomination, and we have
been here for 3 hours, I guess, 2 and a half. I don’t think it is too
much to ask.

Chairman HATcCH. No, you can go ahead.

Senator SCHUMER. Thank you.

Chairman HATCH. But I would like to end with this last ques-
tion.

Senator SCHUMER. Okay. One of my questions that you did an-
swer, which was Question 4 on mine, was a question regarding how
you define judicial activism. You also at my request named one
case, albeit a California State case from 1899, of judicial activism.

So I want to ask how your definition applies to some more recent
and higher profile matters. Was Brown v. Board an instance of ju-
dicial activism?

Mr. ROBERTS. The Court in that case, of course, overruled a prior
decision. I don’t think that constitutes judicial activism because ob-
viously if the decision is wrong, it should be overruled. That’s not
activism. That’s applying the law correctly. So if that’s the aspect
of it, the overruling, I don’t think I would characterize it in that
way.

The Court had a concrete—my definition of judicial activism is
when the Court moves beyond the role of deciding a concrete case
or controversy and begins to either legislate or execute the laws
rather than decide the case and say what the law is. And I don’t
see that there’s anything about Brown, obviously, a momentous de-
cision with dramatic impact on society, but what the Court was
doing in that case was deciding and telling what the law was, that
the Equal Protection Clause properly interpreted does not mean
you can have separate but equal, because that is inherently un-
equal. So I—that would not—

Senator SCHUMER. How about Miranda, was that—Miranda v.
Arizona, was that—

Mr. ROBERTS. Well, we have some guidance from the Supreme
Court in the Dickerson case recently in which the Court explained
that the rules it articulated in that case were constitutionally
based. If that’s correct—and the Supreme Court has said it, so as
a matter of law it is correct—that is an interpretation, an applica-
tion of the Constitution. That, again, strikes me as being within
Marbury v. Madison framework of saying what the law is.

I guess what Dickerson was about is really whether Miranda was
an instance of improper judicial activism or not. If the Court had
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determined that was not constitutionally based, then I think the
argument would have been the other way.

Senator SCHUMER. All right. How about Roe v. Wade?

Mr. ROBERTS. Roe v. Wade is an interpretation of the Court’s
prior precedents. You can read the opinion beginning not just with
Griswold, which is the case everybody begins with, but going even
further back in other areas involving the right to privacy, Meyer v.
Nebraska, pierce v. Society of Sisters, cases involving education.
And what the Court explained in that case was the basis for the
recognition of that right.

Now, that case and these others—certainly Brown was subjected
to criticism at the time as an example of judicial activism. Miranda
was as well. But, again, all I can do as a nominee is look to the
rationale that the Supreme Court has articulated.

Senator SCHUMER. So you don’t think Roe v. Wade was judicial
activism as you defined it in your—

Mr. ROBERTS. The Court explained in its opinion the legal basis,
and because the Court has done that, I don’t think it’s appropriate
for me to criticize it as judicial activism. The dissent certainly
thought it was and explained why, but the Court has explained
what it saw as the constitutional basis for its decision.

My definition of judicial activism is when the Court departs from
applying the rule of law and undertakes legislative or executive de-
cisions. Now—

Senator SCHUMER. Well, can you—since you seem to make the
argument if the Court rules that it is not judicial activism, that
would not be true of many people who write and comment and ev-
erything else, can you give me a Supreme Court case that you
think was judicial activism?

Mr. ROBERTS. Senator, again, you are sort of getting back into
the area where following Justice Ginsburg’s—

Senator SCHUMER. Getting back into the area of a hard question,
that is all.

Mr. ROBERTS. No. With respect, Senator, you're getting back in
the area of asking me to criticize particular Supreme Court prece-
dents. Justice Ginsburg thought that was inappropriate because it
would be harmful to the Supreme Court. I think it’s inappropriate
because it would be harmful to the independence and integrity of
the Federal judiciary. The reason I think key to the independence
and strength of the Federal judiciary is that judges come to the
cases before them, unencumbered by prior commitments, beyond
the commitment to apply the rule of law and the oath that they
take. I think that is essential. And if you get into the business
where hints, forecasts are being required of a nominee because you
need to know what he thinks about this case or that case, that will
be very harmful to the judiciary.

Senator SCHUMER. Then you are getting us into the absurd posi-
tion that we cannot ask questions about just about anything that
will matter once you get on the court.

Mr. ROBERTS. No. With respect—

Senator SCHUMER. Just one final one, and then I will let you—
what about Morrison, you know, the VAWA case, was that judicial
activism?
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Mr. ROBERTS. Again, Senator, you're asking me—the Court ar-
ticulated the basis for its decision in the rule of law, and I don’t
think it’s appropriate to criticize that by characterizing it in a par-
ticular way. The legal basis for the decision—

Senator SCHUMER. So are you saying that the four Justices who
dissented in Morrison were—I mean, I don’t even get where this
goes, that they were being inappropriate?

Mr. ROBERTS. I guess where it goes, Senator, is I will be, if I'm
confirmed, called upon to apply the Morrison case, among others.
And I think it is a distortion—

Senator SCHUMER. The dissent was strong. I mean, it was—

Mr. ROBERTS. I think there’s a distortion of the process if I have
been compelled to give personal views about the propriety of that
decision.

Senator SCHUMER. Why is that? Could you just explain that to
me again? I don’t understand. I think—

Mr. ROBERTS. Sure—

Senator SCHUMER. —it far more damages the process when you
don’t. But tell me why. Is this because people will think you are
unfair or people will think you are biased?

Mr. ROBERTS. If you are a litigant—Ilet’s just say that, you know,
the Smith case, and you want to know my views on that, and I tell
you personal views on it, yes, I will be bound to apply it, but, by
the way, I think it was a horrible decision, I think it was wrongly
decided, I think it was judicially active, or whatever. And then I
am confirmed and a case comes along and one of the litigants says
this case is controlled by the Smith case or the Smith case should
be extended to cover this case, and I rule no, I think that party will
walk away saying, well, that’s because he disagrees with the Smith
case.

Chairman HATCH. They might move to recuse you to begin with,
just because you had made some comment.

Senator SCHUMER. Well, let me ask you this: Then why doesn’t
every person who is involved in federalism or violence against
women who goes before the Court think that the four Justices who
dissented are biased and the process is damaged? I mean, this is
an absurd argument, in all due respect. Justices on the bench dis-
sent. They criticize opinions that, by definition they are in dissent,
that become part of the law. And that would mean on a whole vari-
ety of different instances every one of the nine Supreme Court Jus-
tices would be held not to be fair, not to be unbiased. People have
their opinions. We all know that.

So the first time you dissent, if you get to the D.C. Circuit, you
will be—you are saying that on that particular area of law, anyone
who comes before you will think that you are not going to be fair
to them.

Mr. ROBERTS. I think there is a difference between the exercise
of the judicial function. And again I am adhering to the line that
Justice Ginsburg applied—I don’t think it was absurd when she
said it—and that is that it does cast a cloud of unfairness if, as
part of the confirmation process—and that is what is most trou-
bling, Senator. It is not part of the judicial process where you are
deciding a particular case and stating your reasons in a dissent. It
is part of the confirmation process. So the concern is that you are
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giving commitments, forecasts, hints, even at the extreme, bar-
gains, for confirmation and that carries forward.

Senator SCHUMER. One final question. Is it better or worse if, in
fact, you have opinions, which clearly you must, but these opinions
aren’t revealed? How does it make it any different?

Mr. ROBERTS. I don’t know if it is better or worse.

Senator SCHUMER. So you are saying that people will think you
are biased if you reveal the opinion. Won’t people think you are bi-
ased if you have an opinion? And that again gets to the absurd ar-
gument that every one of us then who might be a judge is biased
because we all have opinions.

Mr. ROBERTS. The problem, Senator, is that, if confirmed as a
judge, I will be called upon to apply the rule of law. And, of course,
I have opinions about particular decisions. Probably every decision
I read, I have an opinion whether I think it is good, bad or—

Senator SCHUMER. You are saying when you offer those opinions,
people will think you are biased here, right here.

Mr. ROBERTS. When you offer those opinions, it will distort the
process. It is either an effort to obtain a prior commitment for
someone as a nominee about how they will decide the case, and I
think that is very inappropriate, or it will have a distorted effect
on how that judge will appear to parties appearing before him.

I think it will distort the process because people will now go back
to Committee hearing transcripts to find out what judges thought
about precedents that they are litigating about rather than the rule
of law as established in those precedents.

And it also forces the nominee to make a decision not in the judi-
cial context in a manner that could be premature. I think of the
Dickerson case a couple of years ago. The Chief Justice issued the
opinion saying that Miranda is constitutionally based. I don’t know
if that is what he would have said if he were forced at his nomina-
tion to say “do you think Miranda is constitutionally based?” But
when he got to the decisional process and saw the briefs and the
arguments and the cases, he was able to make a decision in that
instance.

Senator SCHUMER. So your argument now has sort of shifted. In-
stead of worrying that other people will think you are biased, it
will lock you into thinking, or at least pre-dispose you to thinking
a different way about the case because you have told us something
that you think.

Mr. ROBERTS. The argument hasn’t shifted. There are a number
of reasons why my answering such questions, I think, is inappro-
priate. The last one was one that Justice Kennedy recently dis-
cussed in his address at the University of Virginia Law School.

He says because as a judge when you are called upon to make
a decision, you go through an entirely different process. I think
that is one reason nominees should be put in that position.

The other reason, because it is an effort to obtain a forecast or
a hint about how they are going to rule, and that, President Lin-
coln said long ago, is not something nominees should answer. And
that is a line, as I said, that Justice Ginsburg followed. And an-
other reason is, as I said, it distorts the process.

Senator SCHUMER. So every nominee who has been here before
us and answered questions more directly and forthrightly than you



75

on these things has contributed to distorting the process, including
some of your potential future colleagues who will sit on the bench
in the D.C. Circuit, including some Supreme Court nominees?

Chairman HATCH. Senator, with all due respect, I don’t know
anybody who has answered these questions that has come before
the Committee in 27 years. What you are asking is way beyond—
I mean, you have a right to ask whatever you want to.

Senator SCHUMER. Your own colleagues, sir, asked those same
questions of Paez, Berzon and others.

Chairman HATCH. And I made the comment to my colleagues
that any Senator on this Committee can ask any question he
wants, no matter how stupid it is.

Now, to make a long story short, I have given you more time
than anybody else on this Committee and frankly I don’t think we
are getting anywhere. I don’t blame him. I would find fault if he
did answer those questions, and I think so would a whole bunch
of others.

I found fault with people on our side who tried to ask the same
type of questions. In fact, I criticized one Senator, in particular,
and it was embarrassing to do it. I didn’t like doing it, but I just
felt it was way out of line.

Now, look, you have a right to ask these questions. He has given,
I think, very articulate answers that I would respect in anybody
because he is nominated for one of the most important courts in
the country. And I don’t blame any nominee that comes before this
Committee for not wanting to put themselves in a position where
somebody can misconstrue what they have said here in Committee,
when they have to make decisions later.

I don’t know anybody, including Democrat nominees for the Su-
preme Court and other Democrat nominees, who have had to an-
swer these types of questions other than the way he has answered
them, and I think that he has answered them fairly.

But, Senator, you have now had 35 minutes and I think you are
beating it to death, is my point.

Senator SCHUMER. May I say this, Mr. Chairman?

Chairman HATCH. Yes. I respect you and I don’t want to
mischaracterize, but I think you are beating it to death.

Senator SCHUMER. What I would say is this: If you are correct,
then we ought not have these hearings.

Chairman HATCH. Heavens, no. There have been all kinds of rev-
elations in this—

Senator SCHUMER. We ought to find out the resumes of each per-
son. We ought to then have some detectives and see if they have
broken little rules here and there, but we ought not have these
hearings because—

Chairman HATCH. Senator, if you are right, then we ought to get
the secret police to examine every aspect of everybody’s lives that
come before the Committee.

Senator SCHUMER. No, no, just the opposite, just the opposite.

Chairman HATcH. That is what you seem to be saying.

Senator SCHUMER. Orrin, what I am saying is those things
shouldn’t matter, and they have mattered in the past because they
were a kabuki game for what people really wanted to know, which
is the questions that I am asking. And I would just say to you—
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Chairman HATCH. Senator—

Senator SCHUMER. I would like to finish.

Chairman HATCH. Go ahead.

Senator SCHUMER. I would like to say to you that if refusal to
answer questions like this will become the norm, then we have
done real damage to the advise and consent process and to the
Constitution. And I know you disagree.

Chairman HATcH. I do violently disagree.

Senator SCHUMER. But that is the bottom line.

Mr. Roberts, I just want to conclude. I think you are a fine per-
son. I think you are a good lawyer, an excellent lawyer, far better
than I would ever be. But I guess my hope is that you are in a dif-
ficult position right here, given the circumstances as things have
occurred, because I think you should have been more direct in an-
swer to these questions for the good of the process.

Thank you, Mr. Chairman.

Chairman HATCH. Thank you, Senator Schumer.

I think Senator Schumer has the right to say whatever he says
and ask any questions he wants. And you have certainly the right
to answer them the way you want to, as well, and I think you have
answered them very appropriately. In fact, you have gone beyond
the pale.

Now, let me just also say that I would like to note that we on
the Republican side did not receive a copy of Professor Gillers’ let-
ter until 9:30 this morning. So we have only just read over it, and
very cursorily at that. But let me say that I don’t personally—and
I don’t think anybody on our side—consider Professor Gillers the
definitive word on this, especially when you consider the nominees
whom this Committee has confirmed who refused to answer similar
questions.

Senator SCHUMER. Mr. Chairman, we gave you that letter.

Chairman HATCH. I am not griping about it. I am just saying we
didn’t have enough time to really look at it. But I certainly would
not call him the definitive last word. I have seen him give letters;
whatever you want, he gives them to you. I am not talking about
you, in particular, but on the Democrat side.

Senator SCHUMER. I just want the record to show that the minor-
ity was given this letter on the last day we voted on the Roberts
nomination, which was about 2 months ago.

Chairman HATCH. Not that I know of. My understanding is that
Mr. Roberts got this letter via voice mail, left for you around 8:00
p.-m. last night.

Now, let me give you some examples. I think it is important to
set this record straight.

In 1967, during his confirmation hearing for the Supreme Court,
Justice Thurgood Marshall responded to a question about the Fifth
Amendment by stating, “I do not think you want me to be in a po-
sition of giving you a statement on the Fifth Amendment and then,
if I am confirmed, sit on the Court and when a Fifth Amendment
case comes up, I will have to disqualify myself.”

Now, you have said it more articulately than that. But, in es-
sence, that is what your answers have been, at least some of them.

During Justice Sandra Day O’Connor’s confirmation hearing, the
Senator from Massachusetts, Senator Kennedy, the former Chair-
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man of the Judiciary Committee, defended her refusal to discuss
her views on abortion. He said, quote, “It is offensive”—this is Sen-
ator Kennedy—“for a Republican nominee”—he said “It is offensive
to suggest that a potential Justice of the Supreme Court must pass
some presumed test of judicial philosophy. It is even more offensive
to suggest that a potential Justice must pass the litmus test of any
sindgle-issue interest group,” unquote. Now, that is Senator Ken-
nedy.

Likewise, Justice John Paul Stevens testified during his con-
firmation hearing, quote, “I really don’t think I should discuss this
subject generally, Senator. I don’t mean to be unresponsive, but in
all candor I must say that there have been many times in my expe-
rience in the last 5 years where I found that my first reaction to
a problem was not the same as the reaction I had when I had the
responsibility of decisions. And I think that if I were to make com-
ments that were not carefully thought through, they might be
given significance they really did not merit,” unquote.

Pretty much what you have said, because until you get the briefs
and the arguments and you see everything involved, it is pretty
hard to give opinions in advance, no matter how good you are, and
you are good. And I think anybody with brains would say you are
one of the best people that has ever come before this Committee.

Justice Ruth Bader Ginsburg also declined to answer certain
questions, stating—I am just giving you a few illustrations; I could
give you hundreds of them—quote, “Because I am and hope to con-
tinue to be a judge, it would be wrong for me to say or to preview
in this legislative chamber how I would cast my vote on questions
the Supreme Court may be called upon to decide. Were I to re-
hearse here what I would say and how I would reason on such
questions, I would act injudiciously.”

I would have trouble with you if you answered some of those
questions.

In addition, Justice Ginsburg just last year said in dissent in the
case of Republican Party of Minnesota v. White, which is cited by
Professor Gillers, by the way, quote, “In the context of the Federal
system, how a prospective nominee for the bench would resolve
particular contentious issues would certainly be”—quote within a
quote—’of interest’—unquote within a quote—“to the President and
the Senate. But in accord with a longstanding norm, every member
of this Court declined to furnish such information to the Senate,
and presumably to the President as well,” precisely what you have
said here.

Now, all of these questions have one thing in common. They are
designed to force the nominee to disclose his personal views on hot-
button social or other issues. This is inappropriate, in my view, at
least, and I think has always been, in this Committee’s view, as
evidenced by Senator Kennedy’s remarks in protecting Sandra Day
O’Cdonnor, a Republican nominee, something for which he deserves
credit.

I think it is inappropriate because a good judge will follow the
law, regardless of his or her personal views. And you have made
that very clear throughout your testimony not only today, but in
the 12-hour marathon we had before, where I admit you weren’t
asked an awful lot of questions. You were asked plenty, but not as
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much as our colleagues wanted. That is why we are having this
second hearing.

Discussion of a nominee’s personal views, I think, can lead to an
appearance of bias and I think that is improper. It is just another
attempt in my book to change the ground rules of the confirmation
process.

Now, look, I have a lot of respect for Senator Schumer. We are
good friends. He is a smart lawyer. He is very sincere. He comes
to these meetings and he asks questions. Most of them, I believe,
are very intelligent questions. Some, I totally disagree with. Some,
I think, are dumb-ass questions, between you and me. I am not
kidding you.

[Laughter.]

Chairman HATCH. I mean, as much as I love and respect you, I
just think that is true.

Senator SCHUMER. Would the Senator like to revise and extend
his remarks?

Chairman HATCH. No. I am going to keep it exactly the way it
is. I mean, I hate to say it. I feel badly saying it, between you and
me, but I do know dumb-ass questions when I see dumb-ass ques-
tions.

[Laughter.]

Chairman HATCH. I do want to note that Professor Gillers’ letter
is dated February 26 of this year. So I was wrong in my comments
earlier as well, so I want to make that point.

Senator SCHUMER. I would say you were acting in a DA way by
doing that.

Chairman HATCH. Senator Schumer and I are going to be
friends, no matter what, because I am going to force him to like
me, I just want you to know.

Senator SCHUMER. You have done a very good job this morning,
Mr. Chairman.

Chairman HATCH. Just like he tried to force you to screw up here
and make a terrible mistake.

I do care for him and I care for everybody on this Committee. I
have to admit I get very disturbed by some of the things that go
on here. This Committee is one of the most partisan committees,
one of the most partisan institutions I have ever belonged to. I
would like it to be less partisan; I would like it to work. I would
like us to be fair to witnesses.

Admittedly, some on my side were unfair, not many, but some
were unfair from time to time. I didn’t like it any better then than
I do now and I am doing my best to do something about it.

Let me just say, in conclusion on this hearing, I have seen an
awful lot of witnesses who have been nominees for Federal judge-
ships come before this Committee and I venture to say that I am
not sure I have ever seen one who has been any better than you.

I understand why you are held in such high esteem by I think
every Justice on the Supreme Court. I have chatted with a number
of them. Some have ventured to say to me that you are one of the
two top appellate advocates in the country. That is high praise in-
deed. I have had other judges say what a fine person you are and
what a terrific lawyer you are.
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I expect you, when you get on the Circuit Court of Appeals for
the District of Columbia—and I think you will have bipartisan sup-
port to get there; I would hope so. But I expect you to become one
of the premiere judges in this country. You have what it takes to
do it. You have tremendous capacity and ability, and anybody with
any brains can recognize it.

Anybody with any sense of fairness is going to vote for you, and
I intend to see that votes occur in accordance with our agreement.
So we will put you on the Committee markup tomorrow morning.
You will not come up in Committee tomorrow because I have
agreed to at least put you over until the next Thursday, and we
will vote on you Thursday from tomorrow.

Then, assuming you come out of the Committee—and I think
that is a given; you had bipartisan support last time and I expect
it to even increase—then within a week, according to my friends
on the other side, you should have a vote on the floor.

I want to accommodate my friends as much as I can, and I want
to compliment them for agreeing to this and agreeing to Justice
Cook’s vote up and down on the floor and for agreeing to Jeffrey
Sutton’s vote. It wasn’t easy for some on the other side who really
feel very deeply about these issues, as does my friend from New
York. But I am grateful to them.

And I am grateful to you for the patience that you have had dur-
ing this hearing and during the other hearing, because you sat
there for 12 solid hours. Frankly, I have to just show tremendous
respect for you. You deserve it, and I hope that we can have this
all work out just the way I have announced it, the way we have
agreed.

I think the Circuit Court of Appeals for the District of Columbia,
and perhaps many, many other courts in this country will benefit
from having a person of your stature and your ability on the court.

So with that, we are grateful that we have had this second hear-
ing. I want you to get your written answers back as soon as you
possibly can. We expect all questions to be in by Friday. We would
love you to have them back as soon as you can because next Thurs-
day you are going to be voted upon and I would like my colleagues
to have the benefit of having your answers to their questions.

With that, we are going to allow you and your family to go. We
really appreciate your being here for so long and your patience in
being before the Committee.

Mr. ROBERTS. Thank you very much, Mr. Chairman.

Chairman HATCH. Thank you.

Now, I am supposed to be at another meeting at 12:30, but I
think what we will do is try to conclude with the other three wit-
nesses. If you will all come forward, we will conclude.

If you three will raise your hands, do you solemnly swear to tell
the truth, the whole truth and nothing but the truth, so help you
God?

Mr. CAMPBELL. I do.

Mr. Hicks. Yes.

Mr. MoscHELLA. I do.

Chairman HATCH. We are sorry you had to wait until now, but
as you can see, we go by the various courts involved. We are grate-
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ful to have all three of you here. We are grateful to have your fami-
lies here.

I think what we will do is we will start with you, Mr. Campbell.
Do you care to make any statement? We would like you to intro-
duce your family. I know a lot about you. I had a very high regard
for you even before you got here. The distinguished Senators from
Arizona have certainly spoken very highly of you, as well. Senator
Kyl is a strong supporter and I am sure Senator McCain is as well.

Would you like to introduce your family or make any statement
you would care to make?

STATEMENT OF DAVID G. CAMPBELL, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF ARIZONA

Mr. CAMPBELL. I have no opening statement, Mr. Chairman, but
I would extend my thanks to you for holding the hearing today. I
would like to introduce my wife, Stacey Sweet Campbell, of 25
years, who is here.

Chairman HATCH. If you would stand?

[Ms. Campbell stood.]

Mr. CAMPBELL. My daughter, Jenny, one of our five children who
was able to make it with us.

Chairman HATCH. Jenny.

Mr. CAMPBELL. We also have with us today Chief Judge Stephen
M. McNamee, of the United States District Court for the District
of Arizona.

Chairman HATCH. We are honored to have you here, Judge.

Mr. CAMPBELL. We appreciate having him here.

[The biographical information of Mr. Campbell follows:]
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE

JUDICIARY,
UNITED STATES SENATE
1. Name: Full name (include any former names used).
David Grant Campbell
2. Position: State the position for which you have been nominated.

United States District Judge, U.S. District Court, District of Arizona

3. Address: List current office address and telephone number. If state of residence differs
from your place of employment, please list the state where you currently reside.

Osborn Maledon, P.A.
2929 North Central Avenue
21st Floor

Phoenix, AZ 85012-2794
(602) 640-9306

4, Birthplace: State date and place of birth.

Salt Lake City, Utah
December 6, 1952

5. Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the number of
dependent children.

Married to Stacey Sweet for 25 years
Mother and homemaker {registered nurse, but currently not practicing)
Four dependent children

6. Education: List in reverse chronological order, listing most recent first, each college,
law school, and any other institutions of higher education attended and indicate for each the dates
of attendance, whether a degree was received, and the date each degree was received.

University of Utah College of Law
1976-1979
Juris Doctor received June 1979



82

University of Utah
1971-1972, 1974-1976
Bachelor of Science (Business Finance Degree, Magna Cum Laude), June 1976

7. Employment Record: List in reverse chronological order, listing most recent first, all
business or professional corporations, companies, firms, or other enterprises, partnerships,
institutions and organizations, non-profit or otherwise, with which you have been affiliated as an
officer, director, partner, proprietor, or employee since graduation from college, whether or not
you received payment for your services. Include the name and address of the employer and job
title or job description where appropriate.

Osborn Maledon, P.A.
1995-Present

Member (partner)

2929 North Central Avenue
21st Floor

Phoenix, AZ 85012-2794

Meyer, Hendricks, Victor, Osborn & Maledon
(formerly Martori, Meyer, Hendricks & Victor)
1982-1995

Associate (1982-1986), Member (1986-1995)

2929 North Central Avenue

21st Floor

Phoenix, AZ 85012-2794

(previous address 2700 North Third Street, Phoenix AZ)

J. Reuben Clark Law School

Brigham Young University

Provo, UT

Visiting Professor, Civil Procedure, Fall Semester 1990

Arizona State University Law School
Tempe, AZ
Co-adjunct Professor, Seminar on Presidential Powers, 1988, 1986, 1985

Supreme Court of the United States

1981-1982

Law Clerk to Associate Justice William H. Rehnquist
Washington, D.C. 20543
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O'Melveny & Myers
1980-1981

Associate

555 13th Street, N.W.
‘Washington, D.C. 20004
and

400 South Hope Street
Los Angeles, CA 90071

United States Court of Appeals for the Ninth Circuit
1979-1980

Law clerk to Judge J. Clifford Wallace

940 Front Street, Suite 4192

San Diego, CA 92101

Sullivan & Cromwell
1978

Summer Associate
125 Broad Street

New York, NY 10004

1 worked for a small life insurance company during the summer of 1977 (I cannot
recall its name) and for Scott Thornton, a home builder, during the summer of
1976.

8. Military Service: Identify any service in the U.S. Military, including dates of
service, branch of service, rank or rate, serial number and type of discharge received.

None
9. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other special

recognition for outstanding service or achievement.

Law Clerk, Justice William H. Rehnquist, Supreme Court of the United States,
October Term 1981

Law Clerk, Judge J. Clifford Wallace, Ninth Circuit Court of Appeals, 1979-1980
Professor of the Year, 1990-1991

J. Reuben Clark Law School

Brigham Young University, Provo UT

Best Lawyers in America, 1995-2002

Order of the Coif, 1979
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Note Editor, University of Utah Law Review, 1978-1979

Beta Gamma Sigma, 1976

Magna Cum Laude, 1976
10.  Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the titles and
dates of any offices which you have held in such groups.

Member, American Bar Association

Member, Arizona Bar Association

Instructor, State Bar of Arizona Course on Professionalism,
October 2002

Member, State Bar of Arizona Task Force on the Multi-Jurisdictional
Practice of Law, 2002

Member, State Bar Committee on Rules of Professional Responsibility,
1990-1996

Member and Chairman, State Bar Disciplinary Commission Hearing
Committee, 1985-1988

Co-Bar Counsel in false advertising litigation against Phoenix-area law firm,
1983-1985

Member, California Bar Association (inactive status)
Member, American Judicature Society

Member, Supreme Court Historical Society
Member, Federal Bar Association

Chairman of Lawyer Representatives for District of Arizona
Ninth Circuit Judicial Conference, 2002-2603

Lawyer Representative for District of Arizona,
Ninth Circuit Judicial Conference, 2001-2003
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Review panel member, Arizona Commission on Judicial Performance Review,
2000, 2002

Sandra Day O’Connor Inn of Court

President, 1995-1996
Program Chair, 1994-1995
Barrister and Master of the Bench, 1989-1996

11. Bar and Court Admission: List each state and court in which you have been admitted
to practice, including dates of admission and any lapses in membership. Please explain the
reason for any lapse of membership. Give the same information for administrative bodies which
require special admission to practice.

United States Court of Appeals for the Ninth Circuit, 7/9/84

United States District Court for the District of Arizona, 11/2/82

United States District Court for the Southern District of California, 11/29/79
Arizona Bar, 11/2/82

California Bar, 11/29/79 (currently on inactive status).
I chose inactive status after joining my Arizona law firm because my practice does
not require me to be an active member of the California bar.

12. Memberships: List all memberships and offices currently and formerly held in
professional, business, fraternal, scholarly, civic, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently discriminates on
the basis of race, sex, or religion - either through formal membership requirements or the
practical implementation of membership policies. If so, describe any action you have taken to
change these policies and practices.

Member, Phoenix Art Museum

Member, Phoenix Zoo

To my knowledge, these organizations do not discriminate on the basis of race, sex,
or religion.

13, Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other material you have written or edited, including material published on the Internet. Please
supply four (4) copies of all published material to the Committee, unless the Committee has
advised you that a copy has been obtained from another source. Also, please supply four (4)
copies of all speeches delivered by you, in written or videotaped form over the past ten years,
including the date and place where they were delivered, and readily available press reports about
the speech.
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Ethical Issues in Environmental Law, Arizona Environmental Law
Manual, 1995, 1999, 2001 (co-author with Mark 1. Harrison)

A Legislative Response to Samaritan — Arizona’s Restive Attorney-Client
Privilege for Corporations, Arizona Attorney, December 1994

Good or Bad Samaritan? Arizona’s New Attorney-Client Privilege for
Corporations, Arizona Attorney, February 1994

Satisfaction in the Law, Clark Memorandum (published by the J. Reuben
Clark Law School, Brigham Young University), Fall 1993

Christianity and the Mad Dog Litigator, Clark Memorandum, Spring 1991

Note, Salt Lake City v. International Association of Firefighter: A Responsive
Analysis and Proposal for Public Sector Bargaining in Utah, 1977 Utah Law Review
457

Report and Recommendations of the State Bar of Arizona Multijurisdictional
Practice Task Force, dated March 12, 2002 (this was a consensus report of the Task
Force; I authored the Proposed Response at pages 5-9)

State Bar Committee on Rules of Professional Responsibility, selected ethics
opinions (95-03, 94-09, 91-05) (these are consensus opinions of the Committee that I
recall authoring)

Congressional Testimony: List any occasion when you have testified before a

comumittee or subcommittee of the Congress, including the name of the committee or
subcommittee, the date of the testimony and a brief description of the substance of the testimony.
In addition, please supply four (4) copies of any written staternent submitted as testimony and the
transcript of the testimony, if in your possession.

15.

None

Health: Describe the present state of your health and provide the date of your last

physical examination.

16.

My health is good, with no illnesses or significant risk factors. My last physical
exam was on June 11, 2001.

Citations: If you are or have been a judge, provide:

(@ a short summary and citations for the ten (10) most significant opinions you have

written;
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(b) a short summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations for the opinions
of the reviewing court; and

c) a short summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such opinions.

If any of the opinions or rulings listed were in state court or were not officially reported,
please provide copies of the opinions.

Not Applicable

17. Public Office, Political Activities and Affiliations:

(a) List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions were elected or
appointed. Ifappointed, please include the name of the individual who appointed you. Also,
state chronologically any unsuccessful candidacies you have had for elective office or
nominations for appointed office for which were not confirmed by a state or federal legislative
body.

None

(b) Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate, dates of the campaign,
your title and responsibilities.

No
18.  Legal Career: Please answer each part separately.

(a) Describe chronologically your law practice and legal experience after graduation
from law school including:

(1)  whether you served as clerk to a judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;

1979-1980:  Law clerk to Judge J. Clifford Wallace of the Ninth Circuit Court of
Appeals

1981-1982:  Law clerk to Justice William H. Rehnquist of the Supreme Court of
the United States

2) whether you practiced alone, and if so, the addresses and dates;
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3) the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature of your affiliation
with each.

1978: Sullivan & Cromwell
25 Broad Street
New York, NY 10004
Summer associate

1980-1981:  O'Melveny & Myers
555 13th Street, N.W.
‘Washington, D.C.
and
400 South Hope Street
Los Angeles, CA 90071
Associate

1982-1995:  Meyer, Hendricks, Victor, Osborn & Maledon
(formerly Martori, Meyer, Hendricks & Victor)
2929 North Central Avenue
21st Floor
Phoenix, AZ. 85012
(former address 2700 North Third Street, Phoenix AZ)
Associate and partner

1995-present: Osborn Maledon, P.A.
2929 North Central Avenue
21st Floor
Phoenix, AZ 85012
Member (partner)

(b) (1) Describe the general character of your law practice and indicate by date if
and when its character has changed over the years.

Before moving to Arizona in 1982, I worked as a law clerk and as an associate at
O'Melveny & Myers. Since 1982, I have practiced in the area of general civil litigation,
usually in the defense of complex cases.

2) Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

I have represented corporations in environmental litigation, including CERCLA
claims among potentially responsible parties, CERCLA claims brought by the government,
and mass-tort claims based on groundwater contamination. I have represented law firms
in malpractice cases and in claims brought by the Resolution Trust Corporation. I have
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also defended corporate clients in class actions, including mass tort and securities fraud
class actions, and have handled a variety of other civil and business cases.

(c) [¢3) Describe whether you appeared in court frequently, occasionally, or not at
all. If the frequency of your appearances in court varied, describe each such variance, providing
dates.

1 have appeared in court as frequently as one would expect in a complex litigation
practice, primarily in pretrial and motion proceedings. Virtually all of my cases have been
resolved through motions or pre-trial settlement. I have also appeared in courts of appeals.

(2)  Indicate the percentage of these appearances in
(A)  federal courts;
®3B) state courts of record;
(C)  other courts.

My best estimate is that 40% of my practice has been in federal court, 60% in state
court.

(3)  Indicate the percentage of these appearances in:

(A)  civil proceedings;
(B)  criminal proceedings.

‘With only two exceptions, all of my cases have been civil.

4) State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether you were sole counsel, chief counsel, or
associate counsel.

I have tried four cases to verdict or judgment, two as co-counsel and two as chief
counsel. I have tried additional matters in administrative and arbitration proceedings,
including a confidential multi-million deilar arbitration in which I was lead counsel.

(5)  Indicate the percentage of these trials that were decided by a jury.

One (25%).

(d) Describe your practice, if any, before the United States Supreme Court. Please
supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any oral argument

transcripts before the U.S. Supreme Court in connection with your practice.

1 have not practiced before the Supreme Court.

10
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(e) Describe legal services that you have provided to disadvantaged persons or on a
pro bono basis, and list specific examples of such service and the amount of time devoted to
each.

I'served as co-bar counsel in a pro bono case for the Arizona State Bar, pursuing
disciplinary action against Arizona lawyers for misleading advertising. (In re Zang, 154
Ariz. 134,741 P.2d 267 (1987).) As I recall, I devoted approximately 600 hours to this case.
Our law firm maintains an active pro bono docket, which I have supported as a member. I
have also handled small pro bono matters for individuals on a personal basis and through
the Volunteer Lawyers Program.

My volunteer service through my church has included between 500 to 1,000 hours of
unpaid time per year for each of the last ten years. Service to disadvantaged persons has
included planning and implementing projects such as building small homes for the
homeless in Mexico, painting homes in south Phoenix, providing labor for Phoenix-area
homeless shelters, providing Christmas to crisis nurseries and needy families, providing
back-to-school clothing and supplies for disadvantaged children, and assisting other
individuals and families in need.

19. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name of the
judge or judges before whom the case was litigated and the individual name, addresses, and
telephone numbers of co-counsel and of principal counsel for each of the other parties. In
addition, please provide the following:

(a) the citations, if the cases were reported, and the docket number and date if
unreported;

(b) a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

(c) the party or parties whom you represented; and

(d) describe in detail the nature of your participation in the litigation and the final
disposition of the case.

1. Long v. Napolitano, et al.
a. My client:  Arizona Tourism and Sports Authority
b. Dates: September 2001-November 2002
c. Courts: Maricopa County Superior Court
Arizona Court of Appeals
Arizona Supreme Court
d. Judges: Hon. Mark Santana (Superior Court)

Hon. Ann Scott Timmer (Court of Appeals)
Hon. Jefferson Lankford (Court of Appeals)

11



91

Hon. William Garbarino (Court of Appeals)

e Citation: Long v. Napolitano, et al., 203 Ariz. 247, 53 P.3d 172 (App. 2002)

f. Summary:  The Tourism and Sports Authority (“TSA”™) was created by the
Arizona legislature to construct a state-of-the-art stadium to host the Arizona Cardinals
professional football team, the Fiesta Bowl, and possible future Super Bowls. The stadium will
cost more than $350 million. The TSA is also charged with improving Cactus League Spring
training facilities, promoting tourism, and constructing youth sports facilities. Funding for the
TSA was approved by the voters of Maricopa County in the Fall election of 2000. In late 2001,
Phoenix developer John F. Long sued to have the TSA declared unconstitutional. Following
expedited discovery, motion practice and a hearing on the merits, the trial court upheld the
constitutionality of the TSA legislation. A unanimous panel of the Court of Appeals affirmed,
and the Arizona Supreme Court denied review.

g. My role: I took the lead in drafting all trial court pleadings, the court of
appeals brief, and pleadings in the Arizona Supreme Court. I argued all motions in the trial court
and the appeal before the Court of Appeals. During the trial court merits hearing, I argued the
constitutional issues and my partner, Bill Maledon, argued laches issues. There was no oral
argument in the Arizona Supreme Court.

h. Other counsel:

Ronald Jay Cohen

Cohen Kennedy Dowd & Quigley PC
2425 E. Camelback Road, Suite 1100
Phoenix, AZ 86016-9207

(602) 252-8400

Opposing counsel

Paul F. Eckstein

Joel W. Nomkin

Brown & Bain, P.A.

2901 North Central Avenue
P.O. Box 400

Phoenix, Arizona 85001
(602) 351-8000

Opposing counsel

Neil Vincent Wake

Law Offices of Neil Vincent Wake
3030 North Third Street, Suite 1200
Phoenix, Arizona 85012

(602) 532-5944

Opposing counsel

12
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Mary O'Grady

Assistant Attorney General

1275 West Washington

Phoenix, Arizona 85007

(602) 254-8986

Attorney for the Attorney General and
for Carol Springer, State Treasurer

Scott Bales

Lewis and Roca

40 North Central Avenue

Phoenix, Arizona 85004

(602) 262-5365

Attorney for Texas Rangers Baseball Partners
and the Valley Hotel and Resort Association

Bruce White

Deputy County Attorney

Maricopa County Attorney's Office
222 North Central, Suite 1100
Phoenix, Arizona 85004-2206
(602) 506-8541

Attorney for the County Attorney

Grant Woods

Grant Woods, P.C.

1700 North Seventh Street
Suite 3

Phoenix, Arizona 85006-2200
(602) 258-5749

Attorney for City of Tempe

Michael K. Kennedy

Gallagher & Kennedy

2575 East Camelback Road
Phoenix, Arizona 85016-9225
(602) 530-8504

Attorney for B&B Holdings, Inc.

Bruce C. Smith

Deputy City Attorney

12425 West Bell Road, Suite D-100
Surprise, Arizona 85374-9704
(623) 583-3135

Attorney for City of Surprise

i3
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Patrick G. Byme

Todd Feltus

Snell & Wilmer LLP

One Arizona Center

400 East Van Buren

Phoenix, Arizona 85004-2202
(602) 382-6225

Attorneys for Fiesta Bowl

2. Baker v. Motorola, et al.
a. My clients: Coming Incorporated and Allied Signal Inc.
b. Dates: 1992-2000
c. Courts: Maricopa County Superior Court
d. Judges: Hon. Steven Sheldon

Hon. Alan Kamin
Hon. Jeffrey Cates

e. Citation: CV 92-02603

f. Sammary:  Property owners in the Phoenix area sued several corporations for
property damage allegedly caused by TCE groundwater contamination. The suit was brought on
behalf of a class of approximately 700,000 residential and commercial property owners and
alleged more than $700,000,000 in damages. Three separate subclasses were certified by the
trial court and discovery and motion practice lasted for several years. My clients obtained a
favorable pretrial settlement.

g. My role: 1 was lead counsel for two of the four largest defendants in the
litigation. I took the lead on several pre-trial motions and procedures, including defense
arguments on class certification. [ negotiated a favorable settlement between the plaintiff class
and most of the defendants in the litigation.

h. Other counsel:

Philip A. Robbins

Robbins & Green, P.A.

3300 North Central, Suite 1800
Phoenix, AZ 85012

(602) 248-7601

Opposing counsel

Tony Lucia

Treon, Strick, Lucia & Aguirre, P.A.
2700 N. Central Avenue, Suite 1400
Phoenix, AZ 85004-1133

(602) 285-4406

Opposing counsel

14
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Leo R. Beus

Beus, Gilbert & Morrill
3200 North Central Avenue
Suite 1000

Phoenix, AZ 85012

(602) 234-5807

Opposing counsel

Terrence P. Woods

Broening Oberg Woods
Wilson & Cass

1122 E. Jefferson

Phoenix, AZ 85036

(602) 271-7705

Co-defense counsel

Ernest J. Getto

Latham & Watkins

633 West Fifth Street, Suite 4000
Los Angeles, CA 90071

(213) 891-8228

Co-defense counsel

Garrett B. Johnson
Helen Witt

Kirkiand & Ellis

200 East Randolph Drive
Chicago, IL. 60601
(312) 861-2000
Co-defense counsel

Shane Swindle

Brown & Bain

2901 North Central Avenue
20th Floor

Phoenix, AZ 83012

(602) 381-8384

Co-defense counsel

Christopher L. Callahan

Fennemore, Craig, P.C.

3003 North Central Avenue, Suite 2600
Phoenix, AZ 85012

(602) 916-5310

Co-defense counsel

15
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Richard W. Shapiro

2415 East Camelback Road
Suite 700

Phoenix, AZ 85016

(602) 508-6100
Co-defense counsel

Thomas M. Klein

Bowman & Brooke

2929 North Central Avenue
Suite 1700

Phoenix, AZ 85012

(602) 351-2406

Co-defense counsel

M. Byron Lewis, Esq.
Mark A, McGinnis
Salmon, Lewis & Weldon
2850 East Camelback Road
Suite 200

Phoenix, AZ 85016

(602) 801-9062

Co-defense counsel

Craig Reece (deceased)

City of Phoenix

200 W. Washington Street, 13th FL.
Phoenix, AZ 85003-1611

(602) 262-6761

Co-defense counsel

David J. Damron
Sanders & Parks

3030 North Third Street
Suite 1300

Phoenix, AZ 85012
(602) 532-5763
Co-defense counsel

RTC v. Gary H. Driggs, et al.

a. My client: A Phoenix-area law firm
b. Dates: 1992 - 1994 (est.)
c. Courts: United States District Court for the District of Arizona

16
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d. Judges: Hon. Earl H. Carroll
Hon. Stephen M. McNamee

e Citation: CIV 92-1080 PHX SMM

f. Summary:  The Resolution Trust Corporation sued officers, directors,
accountants, and lawyers associated with Western Savings & Loan Association. The RTC
asserted various claims of negligence, breach of fiduciary duty, and fraud, claiming damages of
many millions of dollars. All defendants settled following pretrial discovery and motion
practice.

g. My role: Our firm represented a Phoenix-area law firm that had acted as
outside counsel to Western Savings. I drafted and argued motions and pretrial issues, handled
discovery, and ultimately negotiated a favorable settlement with the RTC.

h. Other counsel:

Mike Manning

Stinson Morrison Hecker
1850 North Central Avenue
Suite 2100

Phoenix, AZ 85004

(602) 279-1600

Opposing counse]

Ed Hendricks

Meyer Hendricks & Bivens
3003 North Central Avemue
Suite 1200

Phoenix, AZ 85012

(602) 604-2200

Co-counsel

Frank Lewis

Langerman, Lewis, Marks,
Wolfe & Dasse

1400 Arizona Title Building

111 West Monroe

Phoenix, AZ 85003-1787

(602) 254-6071

Counsel for co-defendant

E. Scott Dosek

Kutak, Rock

8601 N. Scottsdale Road
Suite 300

Scotisdale, AZ 85253
(480) 429-5000

Counsel for co-defendant

17
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Jeffrey D. Colman
Jenner & Block

One IBM Plaza

Chicago, IL 60611
(312) 222-9350

Counsel for co-defendant

H. Michael Clyde

Todd P. Kerr

Brown & Bain, P.A.

2901 North Central Avenue
P.O. Box 400

Phoenix, AZ 85001-0400
(602) 351-8335

Counsel for co-defendant

David F. Cunningham

‘White, Koch, Kelly &
McCarthy, P.A.

P.O. Box 787

Santa Fe, NM 87504

(505) 982-4374

Counsel for co-defendant

Ronald E. Warnicke
Warnicke & Littler

1411 North Third Street
Phoenix, AZ 85004
(602) 256-0400

Counsel for co-defendant

Michael J. LaVelle
Kimerer & LaVelle

2425 East Camelback Road
Phoenix, AZ 85016

(602) 279-2100

Coungel for co-defendant

Daniel Cracchiolo

David M. Villadolid

Burch & Cracchiolo

702 East Osborn, Suite 200
Phoenix, AZ 85011-6882
(602) 274-7611
Co-counsel

18
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Bart J. Patterson

Univ & Comm College
5555 W. Flamingo Road
Las Vegas, NV 89103
(702) 889-8426

Counsel for co-defendant

Numerous other counsel not listed

4. Ira A. Abrahamson, et al. v. Western Savings. et al.
a. My client: A Phoenix-area law firm
b. Dates: 1992 - 1994 (est.)
c. Courts: United States District Court for the District of Arizona
d. Judges: Hon. Stephen B. McNamee
e Citation: CIV 88-1677 PHX SMM/CIV 88-2060 PHX SMM
f. Summary:  This was the companion securities fraud action to the RTC case

mentioned above. Plaintiffs sued on behalf of a class of persons who purchased securities issued
by Western Savings. The trial court granted our client’s motion to dismiss. Other defendants
ultimately settled with the plaintiff class.

g. My role: 1 drafted all motion papers and argued all motions, including the
dispositive motion.

b. Other counsel:

Gene Mesh

Gene Mesh & Associates
3133 Burnet Avenue
P.0. Box 29073
Cincinnati, OH 45229
Counsel for plaintiffs

Steven J. Toll

Cohen, Milstein & Hausfeld
1401 New York Avenue, N.W.
Washington, D.C. 20005
(202) 408-4600

Counsel for plaintiffs

E. Scott Dosek

Kutak Rock

8601 N. Scottsdale Road
Suite 300

Scottsdale, AZ 85253
(480) 429-5000

Counsel for co-defendant
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Ronald E. Warnicke
Warnicke & Littler

1411 North Third Street
Phoenix, AZ 85004
(602) 256-0400

Counsel for co-defendant

Bart J. Patterson

Univ & Comm College
5555 W. Flamingo Road
Las Vegas, NV 89103
(702) 889-8426

Counsel for co-defendant

H. Michael Clyde

Todd R. Kerr

Brown & Bain, P.A.

2901 North Central Avenue
Phoenix, AZ 85012

(602) 351-8335

Counsel for co-defendant

Counsel for numerous other parties not listed

5. Botma v. Parillo, Weiss & Ohalloran
a. My client:  Parrillo Weiss & O'Halloran
b. Dates: 2000 ~ June, 2002 (est)
. Courts: Maricopa County Superior Court
Arizona Court of Appeals
Arizona Supreme Court
d. Judges: Hon. Paul Katz

Hon. E.G. Noyes, Jr. (Court of Appeals)
Hon. Jefferson Lankford (Court of Appeals)
Hon. James B. Sult (Court of Appeals)
e. Citation: 202 Ariz. 14, 39 P.3d 538 (2002) (Court of Appeals)
CV 2000-010821 (Superior Court)

f Summary:  Plaintiffs sued the Phoenix office of the Chicago law firm of
Parrillo, Weiss & O'Halloran for legal malpractice. The plaintiffs were both the former client of
Parillo Weiss and the plaintiff who had sued the client in the underlying tort litigation. The
client had settled the tort litigation by assigning to the plaintiff a legal malpractice claim against
Parrillo Weiss. Plaintiffs argued that such assignments, which are permitted under Arizona law
against insurance companies, should also be permitted against lawyers. The trial court granted
our motion to dismiss, the court of appeals affirmed, and the Arizona Supreme Court denied
Teview.

20
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g. My role: I was lead defense counsel in this matter and argued the case in the
trial court and the court of appeals. There was no argument in the Arizona Supreme Court.
h. Other counsel:

Charles D. Roush

Roush, McCracken, Guerrero & Miller
650 North Third Avenue

Phoenix, AZ 85003

(602) 253-3554

Opposing counsel

6. Honeywell v. General Electrie

Citation: CIV 95-2882 PHX SMM

Summary:  Honeywell sued General Electric under the Comprehensive
Environmental Response, Compensation, and Liability Act for contribution to groundwater
contamination at a Honeywell facility. GE had owned and operated the facility for several years
before its acquisition by Honeywell. Discovery concerned historical operations at the facility
and expert opinions. The case was settled pre-trial.

g My role: 1 was lead counsel for Honeywell. I argued all significant issues
before the court, took the lead in discovery and expert work, and negotiated the settlement with
opposing counsel.

h. Other counsel:

a. My client:  Honeywell Incorporated

b. Dates: 1995-1997 (est.)

c. Courts: United States District Court for the District of Arizona
d. Judges: Hon. Stephen M. McNamee

e.

f.

Shane R. Swindle

Brown & Bain

2901 North Central Avenue
20th Floor

Phoenix, AZ 85012

(602) 381-8384

Co-counsel

Chris Thomas

Squire Sanders & Dempsey
40 North Central Avenue
Suite 2700

Phoenix, AZ 85004

(602) 528-4044

Opposing Counsel

21
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James A. Bruen

Peter Modlin

Farrella Braun & Martel

235 Montgomery Street

San Francisco, CA 94105-1250
{415) 954-4400

Opposing Counsel

7. RTC v. Charles H. Keating, Jr., et al. (In re Americanp Continental
Corporation/Lincoln Savings and Loan Securities Litipation)

My client: A Phoenix-area law firm
Dates: 1989- 1992 (est.)
Courts: United States District Court for the District of Arizona

Judges: Hon. Richard M. Bilby (deceased)

Citation: MDL 834 (No 89-1509-PHX-RMB)

Summary:  The Resolution Trust Corporation sued officers, directors,
accountants, and lawyers associated with Lincoln Savings & Loan Association. The RTC
asserted various claims of negligence, breach of fiduciary duty, and fraud, claiming damages of
several hundred million dollars. All defendants eventually settled with the RTC.

g. My role: Our firm represented a Phoenix-area law firm that had acted as
outside counsel to Lincoln Savings. Idrafted and argued significant motions and pretrial issues,
handled discovery, and negotiated a favorable settlement with the RTC.

b. Other counsel:

"o Re o

Mike Manning

Stinson Morrison Hecker
1850 North Central Avenue
Phoenix, AZ 85004

(602) 279-1600

Opposing counsel

James Powers, Esquire

Christopher Callahan, Esquire
Fennemore Craig

3003 N. Central Avenue, Suite 2600
Phoenix, AZ 85012

(602) 916-5482

Counsel for co-defendants

The Hon. Michael Hawkins

United States Court of Appeals for the Ninth Circuit
401 West Washington Street

Phoenix, AZ 85003

(602) 332-7310

Counsel for co-defendants

22
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Stephen M. Dichter, Esquire
Bryan Cave
Two North Central Avenue

Phoenix, AZ 85003

(602) 364-7309
Counsel for co-defendants

Counsel for numerous other parties not listed

8. Centrust v. PMI
a. My client:
b. Dates:
c. Courts:
d. Judges:
e Citation:
f. Summary:

PMI

1985 —~ 1990 (est.)

Maricopa County Superior Court

Arizona Court of Appeals

Arizona Supreme Court

Hon. Jeffrey Cates (Superior Court)

Hon. Fernandez (Court of Appeals)

Hon. P.J. Roll {Court of Appeals)

Hon. J. Livermore (Court of Appeals)

166 Ariz. 50, 800 P.2d 37 (1990) (Court of Appeals)
Centrust sued PMI, a mortgage insurance company, for several

million dollars in losses arising out of a failed real estate transaction. PMI defended on the
ground that the mortgage insurance had been procured through fraud and misrepresentation.
Judgment was entered in favor of PMI after a bench trial spanning several weeks. The court of
appeals subsequently affirmed the judgment.

g

My role:

I tried the case with my partner, Larry Hammond. We divided

responsibilities for all aspect of the trial.
Other counsel:

h.

Andrew Gordon

Coppersmith Gordon

2633 East Indian School Road
Suite 300

Phoenix, AZ 85016

(602) 381-5460
Opposing counsel

9. In re Zang

LR S

My client:
Dates:
Courts:
Judges:

State Bar of Arizona

1982-1987 (est)

Arizona Supreme Court

State bar hearing panel

Supreme Court opinion authored by Hon. Stanley Feldman

23
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f.

g

Citation:

103

154 Ariz. 134, 741 P.2d 267 (1987) (Supreme Court)

Summary:  The State Bar of Arizona brought disciphinary charges against a
Phoenix area law firm, alleging that the firm engaged in misleading advertising and other
unethical practices. Following a three-week evidentiary hearing, a hearing committee of the
state bar found in favor of the bar and ruled that the firm’s two lawyers should be suspended
from the practice of law. The Arizona Supreme Court affirmed.

"My role:

1 was co-bar counsel in this case, wrote all briefs, participated

actively in the evidentiary hearing, and argued the case before the Arizona Supreme Court.

10,

h. Other counsel:

Ed Hendricks

Meyer, Hendricks & Bivens

3003 North Central Avenue, Ste. 1200
Phoenix, AZ 85012

(602) 604-2200

Co-counsel

Frank Lewis

Langerman, Lewis, Marks,
Wolfe & Dasse

111 West Monroe

Phoenix, AZ 85003-1787

(602) 254-6071

Co-counsel

Walter Cheifetz
Cheifetz & Iannitelli
3238 N. 16th Street
Phoenix, AZ 85016
(602) 952-6000
Opposing counsel

York v. Arizona Department of Transportation

a. My client:  SunCor Development Company
b. Dates: 1999 - 2001
c. Courts: Maricopa County Superior Court
Arizona Court of Appeals
Arizona Supreme Court
d. Judges: Hon. Susan Bolton (Superior Court (now Federal District Court))

Hon. Michael Ryan (Court of Appeals (now Arizona Supreme

Court))
Hon. Susan A. Ehrlich (Court of Appeals)
Hon. E.G. Noyes, Jr. (Court of Appeals)

e Citation: CV01-0026 PR (Supreme Court); 1 CA-CV 00-0188 (Court of

Appeals); CV99-02285 (Superior Court)

24
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f. Summary:  Greg York and the Arizona Department of Transportation entered
into a contract for York to purchase several large storm water retention basins in west Phoenix
that provided drainage for several developments and cities. SunCor intervened in the action and
filed a motion to have York’s contract declared void and unenforceable. The trial court granted
the motion, the court of appeals affirmed, and the Arizona Supreme Court denied review.

g My role: I was lead counsel for SunCor. 1argued the motions in the trial
court and argued before the court of appeals. The Arizona Supreme Court did not hear oral
arguments.

h. Other counsel:

James H. Oeser, Esquire
986 South Litchfield Road
Goodyear, AZ 85338
(623) 932-3014
Co-counsel

Paul G. Ulrich

ULRICH & ANGER, P.C.
3707 N. Seventh Street
Suite 250

Phoenix, AZ 85014-5057
(602) 248-9465
Opposing counsel

Jeffrey M. Proper, Esquire

3225 N. Central Avenue, Suite 1615
Phoenix, AZ 85012-2413

(602) 235-9555

Opposing counsel

James R. Redpath

Assistant Attorney General

Office of the Attorney General

1275 W. Washington Street, Room 160
Phoenix, AZ 85007-2997

(602) 542-8837

Attorney for Director of the Arizona
Department of Transportation

20. Criminal History: State whether you have ever been convicted of a crime, within ten
years of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and disposition and
describe the particulars of the offense.

No

25
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21. Party to Civil or Administrative Proceedings: State whether you, or any business of

which you are or were an officer, have ever been a party or otherwise involved as a party in any
civil or administrative proceeding, within ten years of your nomination, that is reflected in a
record available to the public. If so, please describe in detail the nature of your participation in
the litigation and the final disposition of the case. Include all proceedings in which you were a
party in interest. Do not list any proceedings in which you were a guardian ad litem, stakeholder,
or material witness.

None. There have been a few legal malpractice claims made against our law firm
while I have been a member of the firm's board of directors and one of its corporate
officers, but these claims have not concerned my legal work or that of lawyers I supervised.
I have had no involvement in these cases as a party, witness, or otherwise.

22. Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern. Identify
the categories of litigation and financial arrangements that are likely to present potential conflicts
of interest during your initial service in the position to which you have been nominated.

I am not aware of potential conflicts of interest other than those that naturally arise
when a practicing lawyer becomes a judge. Should I be confirmed, I will resolve potential
conflicts by following applicable rules and statutes, including 28 U.S.C. § 455. Beyond the
steps specified in section 455, I have not determined the specific procedures I would follow
to identify areas of concern, but I would adopt appropriate and well accepted procedures
to ensure that potential conflicts of interest are identified and avoided. If confirmed,
potential conflicts during my initial service would include litigation handled by my former
law firm and close associates in practice, any case in which I or my firm acted as a lawyer,
any client for whom I or my firm acted as a lawyer, and any matter in which I or my family
might have a financial interest.

23. Qutside Commitments During Court Service: Do you have any plans, commitments,
or arrangements to pursue outside employment, with or without compensation, during your

service with the court? If so, explain.
No

24.  Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500. If you prefer to do so, copies of
the financial disclosure report, required by the Ethics in Government Act of 1978, may be
substituted here.

See attached Financial Disclosure Report

26
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25.  Statement of Net Worth: Complete and attach the financial net worth statement in
detail. Add schedules as called for.

See attached Net Worth Statement

26.  Selection Process: Is there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts?

Ne
(a) If s0, did it recommend your nomination?

(b)  Describe your experience in the judicial selection process, including the
circumstances leading to your nomination and the interviews in which you participated.

I was interviewed by Senator Jon Kyl and personnel from the White House and
Justice Department. I believe my nomination is based on those interviews and on inquiries
made by Senator Kyl and his office of members of the Arizona legal community.

(c) Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that could reasonably
be interpreted as asking or seeking a commitment as to how you would rule on such case, issue,
or question? If so, please explain fully.

No

27
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Chairman HaTcH. Well, thank you.
Mr. Hicks?

STATEMENT OF S. MAURICE HICKS, JR., NOMINEE TO BE
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF LOUISIANA

Mr. Hicks. Thank you again for the opportunity to appear. I am
most honored and most humbled by the President’s nomination and
the opportunity to have gotten this far in the process.

Like Mr. Campbell, I too have no opening statement, but would
like to take the opportunity to introduce my family and some of my
long-term lawyer friends from Shreveport and others who have
traveled here for this purpose, if I might.

Chairman HATcH. Thank you very much.

Mr. Hicks. First is my wife, Glynda. Will you stand?

[Ms. Hicks stood.]

Mr. Hicks. Next to her is my son, Tyler; and Charles Salley, who
was the first lawyer that I worked under 25 years ago; and my
other family members seated immediately behind them, daughters
Christy and Whitney; my law partner Mike Hubley, and a rather
surprise guest, Chief Judge Richard Haik, of the Western District
of Louisiana, based in Lafayette.

[The biographical information of Mr. Hicks follows:]
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

Name: Full name (include any former names used).

Samuel Maurice Hicks, Jr.
S. Maurice Hicks, Jr.
Samuel M. Hicks, Jr.
Maury Hicks

Position: State the position for which you have been nominated.

United States District Judge, Western District of Louisiana

Address: List current office address and telephone number. If state of residence differs
from your place of employment, please list the state where you currently reside.

610 Marshall Street, Suite 700
Shreveport, LA 71101
Phone: (318) 221-3221

Birthplace: State date and place of birth.

DOB: 12/05/52
New Orleans, Louisiana

Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the number
of dependent children.

Married to Glynda Barmore Hicks
Paralegal: Hicks, Hubley & Marcotte
610 Marshall Street, Suite 700
Shreveport, LA 71101

3 dependent children
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Education: List in reverse chronological order, listing most recent first, each college,
law school, and any other institutions of higher education attended and indicate for each
the dates of attendance, whether a degree was received, and the date each degree was
received.

Louisiana State University Law School
202 Law Center

Baton Rouge, Louisiana 70803
1974-77

Juris Doctor Degree, 5/77

Texas Christian University
2800 S. University Dr.
Sadler Hall

Ft. Worth, TX 76129
1970-1974

Bachelor of Arts, 5/74

Employment Record: List in reverse chronological order, listing most recent first, all
business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions and organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or job description where appropriate.

S. Maurice Hicks, Jr., A Professional October 1982 - Current
Law Corporation, D/B/A:
Hicks, Hubley & Marcotte 610 Marshall Street, Ste.700
Shreveport, Louisiana 71101
Hicks & Hubley 610 Marshall Street, Ste. 700
Shreveport, Louisiana 71101
Hicks, Bookter & Hubley 610 Marshall Street, Ste. 700
Shreveport, Louisiana 71101
Hicks & Bookter 610 Marshall Street, Ste. 1014

Shreveport, Louisiana 71101

Rountree & Hicks (3/81-6/84) 1308 Commercial National Bank
Shreveport, Louisiana 71101
Lunn, Irion, Switzer, Johnson
& Salley (8/77-3/81) 500 Slattery Building
Associate Attorney Shreveport, Louisiana 71101

2.
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Louisiana Legislativeé Council (1975-77) Louisiana State Capitol, 20* Floor

Law Clerk & Staff Attorney Baton Rouge, Louisiana 70804
Children & Arthritis, Inc. 2751 Albert Bicknell Dr., Suite 2E
Advisory Board Member Shreveport, Louisiana 71103

Non-profit corporation
No payment or compensation

Spring Lake - Pierremont Hills 517 Dumbarton
Homeowners Association, Inc. Shreveport, Louisiana 71106
President, 1996

No payment or compensation

Kings Highway Christian Church 806 Kings Hwy.

(Disciples of Christ) Shreveport, Louisiana 71104
Chairman, Official Board, 1995-1996;

Vice Chairman, 1994-1995

Board of Elders, 1997-1999

Chairman, 1997-1998

Deacon, 1992-1995

No payment or compensation

" Texas Christian University 2800 Stadium Dr.
Volunteer Boards Fort Worth, TX 76129
Kelly Alumni Center

Chair, Addison & Randolph Clark Society, 1997-1998

Board Member, Addison & Randolph Clark Society, 1993-1998
Member, Addison & Randolph Clark Society, 1993-current
Commission on the Future of TCU, Delegate, 2000

TCU Professional Advisor's Network, 1998-current

No payment or compensation

Centenary College of Louisiana 2620 Centenary Blvd.
President’s Advisory Council Shreveport, Louisiana 71104

No payment or compensation

Military Service: Identify any service in the U.S. Military, including dates of service,
branch of service, rank or rate, serial number and type of discharge received.

None.

3.
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Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
spectal recognition for outstanding service or achievement.

Winner, LSU Robert Tullis Moot Court Competition (with Stephen C. Reidlinger), 1977
LSU Law School Moot Court Board, 1976-77

Phi Delta Phi
(Legal Fraternity) Scholarship, 1976

Phi Delta Phi
Certificate of Merit, 1975

Phi Beta Kappa, 1974

Shreveport Jaycees
Key Man Award, 1977
Key Director Award, 1978

National Registry of Who's Who

Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

Louisiana State Bar Association (1977-current)

Louisiana State Bar Foundation {1999-current)

Louisiana State Bar Association, Committee on Bar Admissions
Examiner, Federal Jurisdiction & Procedure (2002-current)
Assistant Examiner, Federal Jurisdiction & Procedure (1993-2001)

American Bar Association (1977-current)

Louisiana Association of Defense Counsel
Board of Directors (1982-85)

Defense Research Institute {1984-current)

Shreveport Bar Association (1977-current)

Bar Association for the Fifth Federal Circuit (1995-current)

Louisiana Association of Defense Counsel, Member, 1977-2002
Board of Directors, 1982-85
Faculty Member, LADC Trial Academy, 1989
Instructor, LADC Trial Tactics Seminar, 1994
Instructor, LADC North Louisiana Defense Counsel Seminar, 1994, 1995
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Louisiana Judicial College, New Orleans, Louisiana
Instructor, 1994
LSU Law Center, Continuing Legal Education Series, Baton
Rouge, Louisiana, Instructor and Panel Member, 1993
American Inns of Court, Harry V. Booth - Henry A. Politz Inn of Court,
Shreveport, Louisiana
Barrister, 1991-1993
Master, 2001-current

Bar and Court Admission: List each state and court in which you have been admitted to
practice, including dates of admission and any lapses in membership. Please explain the
reason for any lapse of membership. Give the same information for administrative bodies
which require special admission to practice.

Admitted to practice in Louisiana, 10/7/77
Admitted to the Bar of the First Judicial District Court, 10/77

Admitted to practice United States District Court, Western District of Louisiana, 11/77

Admitted to practice on pro hac vice basis, United States District Court, Eastern
District of Texas, Marshall, 1990 and Texas State Courts in Longview, 1991 or 1992

Admitted to practice
(A) Old U. S. Court of Appeals for the Fifth Circuit, 1977
(B)  New U. S. Court of Appeals for the Fifth Circuit, 1982
(C)  U.S. Supreme Court, 2001

Memberships: List ail memberships and offices currently and formerly held in
professional, business, fraternal, scholarly, civic, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

University Club of Shreveport (current)
East Ridge Country Club (1996-current)

Northwest Louisiana North-South Civil War Roundtable (2000-current)
Vice President (2001-current)

5.
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McCrery Capitol Clﬁb (1988-current)

Golden Gryphon Society, Inc. (Mardi Gras Organization)
Sponsors of the Krewe of Alla (1986-current)

Mystick Krewe of Louisianians, Inc. (Washington Mardi Gras Organization)
(1994-current)
Krewe Lieutenant (1999-current)

Chico Gun Club (1995-current)
National Rifle Association (1995-current)

Spring Lake - Pierremont Hills Homeowners Association, Inc.
(1991-1996); President {1996)

Republican National Committee

Kings Highway Christian Church (Disciples of Christ)
Shreveport, Louisiana (1991 -current)
Chairman, Official Board, 1995-1996;

Vice Chairman, 1994-1995
Board of Elders, 1997-1999
Chairman, 1997-1998
Deacon, 1992-1995
Chairman, 1993 Stewardship Campaign
Adult Sunday School Teacher
New Perspectives, 1998-1999
Pioneer Class, 1995-current
Youth Ministry Team
ChiRho (Middle School), 1992-1995; 2000-2001
CYF (High School), 1999-2000
Outreach Mission Work

Texas Christian University, Ft. Worth, Texas
Chair, Addison & Randoiph Clark Society, 1997-1998
Board Member, Addison & Randolph Clark Society, 1993-1998
Member, Addison & Randolph Clark Society, 1993-current
Commission on the Future of TCU, Delegate, 2000
TCU Professional Advisor’s Network, 1998 current
Student Recruiting, Leaders in a Network for Key
Students (LINKS), TCU Admissions Office, 1983-current
20 year Reunion Committee, 1994

-6-
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25 year Reunion Committee, Class Gift Chair, 1999
TCU Alumni Association
TCU Frog Club

Centenary College of Louisiana
President’s Advisory Council (Current)

To my knowledge none of these organizations formerly discriminated or currently
discriminates on the basis of race, sex or religion, either through formal membership
requirements or the practical implementation of membership policies.

Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other material you have written or edited, including material published on the Internet.
Please supply four (4) copies of all published material to the Committee, unless the
Committee has advised you that a copy has been obtained from another source. Also,
please supply four (4) copies of all speeches delivered by you, in written or videotaped
form over the past ten years, including the date and place where they were delivered, and
readily available press reports about the speech.

Louisiana Judicial College
Instructor: New Orleans, Louisiana
"Practical and Procedural Effects on Pretrial Motion Practice Afier
State v. Foret and Daubert v. Merrell Dow Pharmaceuticals,” 1994

Louisiana Association of Defense Counsel, Trial Tactics Seminar
Instructor: Beaver Creek, CO
"Practical and Procedural Effects on Pretrial Motion Practice After
State v. Foret and Daubert v. Merrell Dow Pharmaceuticals," 1994

LSU Law Center, Continuing Legal Education Series, Baton Rouge, Louisiana
Instructor and Panel Member:
Mastering the Evidence Seminar, “Expert Witnesses After Daubert,” 1993

Copies of speeches have not been retained.

National Business Institute, Inc.

P. O. Box 3067

Eau Claire, W1 54702

Co-author and lecturer

“Trying the Automobile Liability Case”
September 11, 1991, Shreveport, LA
January 21, 1993, Shreveport, LA
April 12, 1995, Shreveport, LA

-
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"Environmental Cases in Louisiana”
1992, Shreveport, LA

"Trying the Soft Tissue Injury Case in Louisiana”
December 19, 1997, Shreveport, LA

"Keys to Effective Expert Witness Examination”
December, 1996, Shreveport, LA
December 18, 1998, Shreveport, LA
December 20, 2000, Shreveport, LA

I'have also given presentations and seminars to lawyers and judges on various
topics of legal interest, including expert witnesses. Outlines of the subject matters
covered are contained in seminar materials published by National Business
Institute, Inc. as indicated in an ariswer to a previous question.

With respect to speeches to various groups, I typically do not retain copies of my
remarks. [ have spoken to a Boy Scout Order of the Arrow awards banquet on
leadership (May, 2000) and have made several presentations to the members of
the Northwest Louisiana North-South Civil War Roundtable. Topics of those
presentations have included “Gettysburg - the Second Day,” “Judah P. Benjamin,”
and “Levees, Dams and Damn Levees - the Destruction of Levees along the
Mississippi by the Union and Construction of Levees to Control the Rising
Mississippi,” and “Abraham Lincoln: Saint, Sinner or Spinner?”

Congressional Testimony: List any occasion when you have testified before a

committee or subcommittee of the Congress, including the name of the committee or
subcommittee, the date of the testimony and a brief description of the substance of the
testimony. In addition, please supply four (4) copies of any written statement submitted
as testimony and the transcript of the testimony, if in your possession.

1 have not testified before a committee or subcommiitee of the Congress.

Health: Describe the present state of your health and provide the date of your last
physical examination.

The general state of my health is good.
Date of last physical: May 22, 2002
Citations: If you are or have been a judge, provide:

(a) a short summary and citations for the ten (10) most significant opinions you have
written;

8-
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a short summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court; and

a short summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such
opinions.

If any of the opinions or rulings listed were in state court or were not officially reported,
please provide copies of the opinions.

Not applicable

Public Office, Political Activities and Affiliations:

(2

®

List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which were
not confirmed by a state or federal legislative body.

I have not held any public elected or appointed office. I have not been a candidate
for elective or appointed positions.

Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate; dates of
the campaign, your title and responsibilities.

I have been actively involved in various capacities with the McCrery For
Congress Campaign from its inception in late 1987 leading up to the April, 1988
Special Election for the 4® Congressional District of Louisiana until the present
time. In addition to being a campaign contributor, I have served as a member of
the campaign steering and finance committees for each election cycle to the
present time. I have also served as a campaign attorney and a member of a small
circle of advisors to Congressman Jim McCrery. I attend regular meetings to
discuss issues, strategy and other topics. -
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1 have actively participated in the following campaigns as an unpaid advisor with
no official title:

A) Honorable Jeffrey P. Victory, Justice, Louisiana Supreme Court. I served
on the steering committee for Justice Victory’s Supreme Court race and
for his Court of Appeal race several years earlier. (1999 campaign)

B) Honorable Roy Brun, District Judge, First Judicial District Court, Caddo
Parish, Louisiana. (1997 campaign)

C) Honorable B. Woodrow Nesbitt, Jr., District Judge, Caddo Parish,
Louisiana. (2000 campaign)

D) Honorable Max Malone, State Senator, District 37, State of Louisiana.
(1995 and 1999 campaigns)

E) Honorable Wayne Waddell, State Representative, District 5, State of
Louisiana. (1997 campaign)

F} Wm. B. “Pete” King, unsuccessful campaign for Judge of Caddo Parish
Juvenile Court. (1999 campaign)

Glynda and I hosted receptions for the following candidates:

A) Steve Forbes, April 1999

B) Steve Prator, Sheriff, Caddo Parish, Louisiana, June 2000

C) Henry Connick (race for Louisiana Attorney General), Spring 1992

I have been publicly identified as a contributor to the Victory 2000 (Louisiana),
the Bush-Cheney campaign.

18.  Legal Career: Please answer each part separately.

(a) Describe chronologically your law practice and legal experience after graduation
from law school including:

48] whether you served as clerk to a judée, and if so, the name for the judge,
the court and dates of the period you were a clerk;

1 have not served as a clerk to a judge.

-10-
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@

whether you practiced alone, and if so, the addresses and dates;

1984-85 Solo Practice (Professional Law Corporation)
610 Marshall Street, Suite 1014, Shreveport, LA 71101

&)

the dates, names and addresses of law firms or offices, companies or

governmental agencies with which you have been affiliated, and the nature

of your affiliation with each.

S. Maurice Hicks, Jr., A Professional
Law Corporation, D/B/A:
Hicks, Hubley & Marcotte
{6/99 - current)
Hicks & Hubley
(8/91 - 6/99)
Hicks, Bookter & Hubley
(7/90 - 8/91)
Hicks & Bookter
(7/85 - 7/90)

Rountree & Hicks (3/81-6/84)
Lunn, Irion, Switzer, Johnson
& Salley (8/77-3/81)

Associate Attorney

Louisiana Legislative Council (1975-77)
Law Clerk & Staff Attorney

® M

October 1982 - Current

610 Marshall Street, Ste.700
Shreveport, Louisiana 71101
610 Marshall Street, Ste. 700
Shreveport, Louisiana 71101
610 Marshall Street, Ste. 700
Shreveport, Louisiana 71101
610 Marshall Street, Ste. 1014
Shreveport, Louisiana 71101

1308 Commercial National Bank
Shreveport, Louisiana 71101
500 Slattery Building

Shreveport, Louisiana 71101

Louisiana State Capitol, 20® Floor
Baton Rouge, Louisiana 70804

Describe the general character of your law practice and indicate by date if

and when its character has changed over the years.

Litigation practice in twenty-fifth year in Shreveport, Louisiana with
emphasis on commercial and insurance-related litigation in state and
federal courts ranging from general aviation accidents, automobile
accidents, product liability, asbestos claims, construction disputes,
environmental claims, lender liability claims, architects’ and engineers’
malpractice claims, intellectual property claims, insurance coverage
questions as well as oil and gas accident and contamination claims.

-11-
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Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

Typical current clients include: national insurance companies and their
insureds, manufacturers, timber and paper companies, architects and
engineers, oil companies, and copyright holders.

The vast majority of my legal career has been devoted to litigation and
litigation-oriented dispute resolution in state and federal courts, primarily
in Louisiana. With respect to my insurance practice, [ have also
represented many insureds on coverage issues or on the merits of the
claims filed against them. I have also had a great deal of experience
representing many individuals on a wide variety of personal matters,
including estate planning, personal injury claims, contract negotiations,
copyright issues and general legal matters.

Describe whether you appeared in court frequently, occasionaily, or not at
all. If the frequency of your appearances in court varied, describe each
such variance, providing dates.

I appear in court frequently.

Indicate the percentage of these appearances in

(A)  federal courts - 10%
(B)  state courts of record - 85%
(C)  other courts - 5%

Indicate the percentage of these appearances in:

(A)  civil proceedings - 98%
(B)  criminal proceedings - 2%

State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether you were sole counsel,
chief counsel, or associate counsel.

1 estimate the number of cases I tried to verdict or judgment to be about
150 cases with 95% as lead or sole trial counsel and approximately 5% as
co-counsel. Many were multi-defendant cases, each with their own
attorney.

12
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(5)  Indicate the percentage of these trials that were decided by a jury.

Approximately 30% of those cases have been jury trials in state and
federal courts.

(d) Describe your practice, if any, before the United States Supreme Court. Please
supply four {4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your
practice.

Thave not practiced before the United States Supreme Court.

(6)  Describe legal services that you have provided to disadvantaged persons or on a
pro bono basis, and list specific examples of such service and the amount of time
devoted to each.

On a pro bono basis, 1 have consulted with and prepared wills for the elderly. I
have also worked with juvenile adjudicated in need of care, including a young
man [ have represented over a period of over four years. Pro bono work varies
year to year and ranges from 50-75 hours per year. I also represented on a pro
bono basis a criminal defendant in Lincoln Parish charged with negligent
homicide involving the death of his closest friend. Over 150 hours was devoted to
that case.

Children & Arthritis, Inc.
As an advisory board member, I attend various quarterly meetings, assist
in preparing applications for grants, updating corporate records, planning
the annual retreat and legal consultations when necessary. These activities
are done without compensation. About fifty hours per year is contributed.

Kings Highway Christian Church
I devote a substantial amount of time to church-related activities, including
providing legal advice to church members and providing notarial services.

Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:

(a) the citations, if the cases were reported, and the docket number and date if
unreported;

-13-
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(b) a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

(c) the party or parties whom you represented; and

(d)  describe in detail the nature of your participation in the litigation and the final
disposition of the case.

1. Angelina Plantation Farm v. Norton Oil Co., et al, #298,344, Ist Judicial
District Court, Caddo Parish, Louisiana (Hon. C. J. Bolin, Jr., by

designation) and Angelina Plantation Farm v. The Honorable Ernest A,
Burguieres, 111, Commissioner of Conservation, #412, 365 "D", 19th Judicial

District Court, East Baton Rouge Parish, Louisiana

ATTORNEYS:

Mr. R. Joseph Wilson - Justiss Oil Company
Gaharan & Wilson

P. O. Drawer 1356

Jena, LA 71342

Phone: (318) 992-2104

Mr. Joseph L. Hargrove, Jr. - Outside Corp. Counsel for
Hargrove, Pesnell & Wyatt Norton 0Oil Co.

401 Market Street, Ste. 600

P.O. Box 59

Shreveport, LA 71101-0059

Phone: (318) 429-7200

S. Maurice Hicks, Jr. - Trial Counsel
Hicks, Hubley & Marcotte Norton Oil Co.
610 Marshall Street, Ste. 700

Shreveport, LA 7101

Phone: (318) 221-3221

Philip Asprodites - Bass Enterprises
Gordon, Arata, McCollam,

Duplantis & Eagan, LLP

40th Floor

201 St. Charles Avenue

New Orleans, LA 70170-4000

Phone: (504) 582-1111

-14-
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Robert Boese ) - Angelina Plantation Farm
Attorney at Law

103 Riviera Court

Lafayette, LA 70501

Phone: (337) 856-5944

Jeffrey W. Hurt - Angelina Plantation Farm
Leonard, Hurt, Frost & Lilly

600 North Pearl, Ste. 900

Dallas, TX 75201

Phone: (214) 954-6300

Ms. Vicki Warner - David New Drilling Company
Barham & Warner '

920 Pierremont Road, Ste. 412

Shreveport, LA 71106

Phone: (318) 865-0081

Mr. Ronald E. Raney - David New Drilling Company
Lunn, Irion, Johnson,

Salley & Carlisle

330 Marshall Street, Suite 500

P. 0. Box 1534

Shreveport, LA 71165-1534

Phone : (318) 222-0665

Dan R. Grubb
In Proper Person (deceased)

This is a still-pending multimillion dollar suit for damages brought by the owners and
operator of a 20,000 acre rice and soybean farm in Concordia Parish, Louisiana, situated between
the Black River and the Mississippi River. It involves two primary areas of science and
engineering: petroleum engineering and state promulgated rules and regulations governing the
plugging and abandonment of dry holes or formerly producing oil wells on the one hand and
groundwater hydrology on the other hand. Plaintiff attempted to establish causation between
properly plugged and abandoned oil and gas facilities and the presence of saltwater at the base of
the shallow Mississippi River Altuvial Aquifer that served-as an irrigation source for Angelina's
crops. The first trial on the causation issue was conducted in 1987 by the Louisiana
Commissioner of Conservation for a period of about 6 weeks in Baton Rouge, Louisiana. The
commissioner ruled against Angelina; however, Angelina later petitioned the judge in the
pending civil damages suit to present new evidence on the causation issue. Pursuant to court
order, plaintiff filed a new application with the Commissioner of Conservation and a second trial
was held over the course of about 4 wéeks in January and February, 1994. Again, the
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Comumissioner ruled againsi Angelina on the causation issue. Plaintiff appealed those findings to
the 19th Judicial District Court, East Baton Rouge Parish, Louisiana under the Louisiana
Administrative Procedures Act. That appeal is pending but is inactive.

This case involves the interplay and sophisticated technical analysis of complex
engineering principles. Multiple experts testified regarding the movement of groundwater
through various aquifer media, encroachment of saltwater into freshwater aquifers and lenses of
brine left over geological time as the Mississippi River meandered across the region. Petroleum
engineers testified regarding the science of petroleum engineering, its principles and the
adequacy of state-mandated plugging and abandonment if oil and gas wells.

I served as trial counsel for one of the primary defendants, Norton Oil Company, Inc., in
both hearings and in the pending civil damages litigation.

The case is not yet reported, and probably will be dismissed due to abandonment;
however, the findings by the Commissioner will be used in pretrial motion practice to obtain
dismissal of the action for damages.

2. Gregory Diaz v. City of Shreveport and Burns Security Services, Inc.,
Honorable Tom Stagg in 1978 (Court docket # is not in database), U. S.

District Court, Western District of Louisiana, Shreveport, Jury Trial

ATTORNEYS:

Mr. Robert E. Piper, Jr. - Plaintiff
Mr. Frank Brown

Piper & Associates

624 Pierre Ave.

Shreveport, LA 71103

Phone: (318)226-0826

S. Maurice Hicks, Jr. - Burns Security
Richard H. Switzer (Deceased)

Lunn, Irion, Switzer, Johnson & Salley

509 Marshall Street, Ste. 500

Slattery Building

Shreveport, LA 71101

Phone: (318) 222-0665
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Roland J. Achee - City of Shreveport
Address at present:

Rountree, Cox, Guin & Achee

400 Travis, Ste. 1200

P.O. Box 1807

Shreveport, LA 71166-1807

Phone: (318) 226-0993

The docket number for this case is unknown - it was filed before the January 1, 1977 start
date for the Clerk's database. It was tried in late 1978 and resulted in a jury verdict in favor of the
defendants. It was also my first federal jury trial.

Plaintiff filed a 28 U.S.C. §1983 action alleging violation of their civil rights as a result of
an altercation at a security checkpoint at the Shreveport Regional Airport. | represented Burns
Security as trial counsel with a senior partner, Richard H. Switzer, at my side during the trial.

This case drove home the power of focused cross-examination and the devastating
consequences of successfully impeaching witnesses through prior inconsistent statements. In this
case, tape recordings were used to impeach the credibility of the plaintiff’s wife who admitted on
the tape recording that her husband was loud, obnoxious and had been drinking before arriving at
the airport. Plaintiff did not appeal the verdict. The case is not reported.

3. Alexander v, Burroughs Corporation, 359 So.2d 607 (La. May 22, 1978) (No.
61106), William J. Fleniken, Jr. (Deceased), 1st Judicial District Court,
Caddo Parish, LA

ATTORNEYS

Harry R. Nelson - Plaintiffs
Address at present:

207 Texas, 2nd Floor

Shreveport, LA 71101

Phone: (318) 222-0317

Frank M. Dodson - Plaintiffs
Address at present:

Cook, Yancey, King & Galloway

1700 Deposit Guaranty Tower

Post Office Box 22260

Shreveport, Louisiana 71120-2260

Phone:(318) 221-6277
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Roland J. Achee - Plaintiffs
Address at present:

Rountree, Cox, Guin & Achee

400 Travis, Ste. 1200

P.O. Box 1807

Shreveport, LA 71166-1807

Phone: (318) 226-0993

S. Maurice Hicks, Jr. - Burroughs Corporation
Lunn, Irion, Switzer, Johnson & Salley
509 Marshall Street, Ste. 500
Slattery Building
Shreveport, LA 71101
Phone: (318) 222-0665
Address at present:
330 Marshall Street, Ste. 500
Shreveport, LA 71101
Phone: (318) 222-0665

In this case a claim was filed by a bankruptcy trustee on behalf of a business named
Peerless Supply. The claim was made under the Louisiana law of redhibition seeking damages
and rescission of the sale of a Burroughs Corporation business computer claimed to be defective.
The issue before the Supreme Court was whether Louisiana jurisprudence establishing a legal
trade-off between a use value credit and accrued prejudgment legal interest should be applied or
whether the use value credit should be determined independently. I briefed and argued the case at
the Louisiana Supreme Court. Unfortunately, the Supreme Court reversed the court of appeal and
threw out the automatic application of the "rule of equivalencies.” The case has been cited
repeatedly over the years in Louisiana redhibition cases and in cases where computation of
prejudgment legal interest on judgments are at issue. It was my first actual case to brief and argue
before the Louisiana Supreme Court.
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4. Winans v. Rockwell Intern. Corp.. et al, consolidated with Funai v. Rockwell
International Corporation, 705 F.2d 1449, 13 Fed. R. Evid. Serv. 634 (5th
Cir. (La.), May 31, 1983) (No. 82-3057) Hon. Tom Stagg, Jury Trial

ATTORNEYS:

Robert S. Cooper, Ir. - Plaintiffs
and Terry Loup

Cooper & Cooper

One American Tower

Baton Rouge, LA

Terry Loup

Address at present:

909 Poydras St., Suite 2000

New Orleans, LA 70112

F. Drake Lee - Goodyear Tire & Rubber Co.
Cook, Yancey, King & Galloway

333 Texas Street, Suite 1700

Shreveport, LA 71101

Phone: (318) 221-6277

A. Richard Christovich, Jr. - Rockwell International, Inc.
R. K. Christovich

Christovich & Keamney

601 Poydras Street

New Orleans, LA 70130

Phone: (504) 561-5700

Harry A. Johnson, Jr. - Atlantic Aviation, Inc.
Lunn, Irion, Johnson, Switzer & Salley

500 Slattery Building

Shreveport, LA

Phone: (318) 222-0665

S. Maurice Hicks, Jr. - Seaboard Tank Sealing
Rountree & Hicks - Corporation
1308 Commercial National Bank Building ' .
Shreveport, LA 71101

Phone: (318) 226-0993
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Russell Holloway - Air Center, Inc.
Holloway, Dobson, Hudson & Bachman Third Party Defendant
Ste. 900, 1 Leadership Square

211 N. Robinson

Oklahoma City, OK 73102

Phone: (405) 235-8593

William A. Porteous, I - General Electric
Porteous, Hainkel, Toledano & Sarpy

704 Carondelet

New Orleans, LA 70130

Phone: (504) 586-1241

These consolidated wrongful death actions arose out of the explosion of a corporate jet
aircraft at treetop level in a heavily forested area near Sieper, Louisiana. I represented a fuel
system repair company who had worked on the aircraft some time before the incident. Suit was
filed pursuant to diversity jurisdiction provided by 28 USC § 1332. I filed a third party demand
against a non-diverse aircraft maintenance facility who had worked on the aircraft just before the
crash. A total of 21 trial days was set aside; however, following 7 days of trial, the plaintiffs
rested their case, and after all defense counsel evaluated the plaintiffs' case as weak. A tactical
decision was made by all defense counsel to present no evidence, allowing the case to go to the
Jury after closing arguments.

This tactical decision required dismissal of my client's third party claim for indemnity or
contribution without prejudice. The jury absolved all of the defendants of liability. On appeal, the
U.S. 5th Circuit Court of Appeal affirmed the verdict.

The cause of this aircraft crash was the subject of multiple engineering and scientific or
technical disciplines, ranging from structural and aerodynamic engineering, jet engine design, to
engine repair and overhaul, fuel system design and maintenance, aircraft crash reconstruction as
well as proper pilot procedures and responses to in-flight emergencies. The sheer volume and
complexity of the evidence posed a challenge to all counsel in presenting the case to a jury.

As attorney for Seaboard, I tried the case to a jury, then briefed and argued the appeal to
the U.S. 5th Circuit Court of Appeal. On appeal, the primary issue with respect to Seaboard was
the applicability of the doctrine of res ipsa loguitur under the facts.
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5. Huey Dyess v. Brampton Engineering, et al , Hon. Donald E. Walter, Jury

Trial, U.S. District Court, Western District of Louisiana, Monroe Division,
#89-0237, jury verdict for plaintiffs reversed on appeal to the U.S. 5th
Circuit, #91-4175, April 1, 1992, rehearing denied, May 28, 1992
(unpublished opinion).

ATTORNEYS:

Brian Crawford

Don Anzelmo

Crawford & Anzelmo - Plaintiff
200 Beaird Street )

P.O. Box 14600

Monroe, LA 71207-4600

Phone: (318) 325-3200

Ben R. Hanchey - Intervenor
Hudson, Potts & Bemstein

130 DeSiard Street

P.O. Box 3008

Monroe, LA 71210-3008

Phone: (318) 388-4400

S. Maurice Hicks, Jr. - Brampton Engineering
Michael S. Hubley

Hicks & Hubley

610 Marshall St., Ste. 700

Shreveport, LA 71101

Phone: (318) 221-3221

This case involved a product liability action against my client, a Canadian engineering
firm. Iserved as co-trial counsel with my partner, Mike Hubley. My specific responsibilities
included cross-examination of plaintiffs expert engineering witnesses and preparing and
questioning our client's in-house engineers. Following several days of trial, the jury found
Brampton Engineering liable for plaintiff's injuries and awarded over $300,000 in damages. All
other defendants settled before trial. ’

On appeal to the U.S. 5th Circuit, the court reversed the finding of liability and held that
there was no evidence of proximate cause linking the Brampton's conduct to the plaintiff's
injuries. Plaintiffs were cast with district court and appellate costs. My partner and I tried the
case, then drafted the appellate brief together and argued the appeal.

21-
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The oral argument on appeal was held at the University of Mississippi Law School moot
courtroom and was televised to classes via closed circuit television. The case was decided on the
basis of well settled principles of law and was therefore not reported under Local Rule 47.5.
Plaintiff's application for rehearing was denied.

6. Malisa Williams v. Kelly DeGueurce, et al #97,001, Sec. C, 26th Judicial
District Court, Bossier Parish, Louisiana, Honorable Ford E. Stinson, Jr.

ATTORNEYS:
Mr. Charles G. Tutt - State Farm Fire &
Mr. Thomas A. Bordelon Casualty Company

Attorneys at Law

900 Pierremont Road, Suite 206
Shreveport, Louisiana 71106
Phone: (318) 868-6633

Mr. Francis M. Gowen, Jr. - Dr. James DeGueurce
Pierremont Office Park Phase I (Personal Attorney)
910 Pierremont Road, Suite 107

P. O. Box 18561

Shreveport, LA 71138

Phone: (318) 865-5911

Mr. Marshall Pearce - Dr. James C. DeGueurce
Casten & Pearce

401 Edwards Street

Shreveport, LA 71138

Phone: (318) 221-3444

Mr. A. Michael Boggs - Malisa Williams and
Mr. Jefferson R. Thompson Michael Brandon Sweeney,
Boggs & Thompson Plaintiffs

2168 Airline Drive #A
Bosster City, LA 71111
Phone: (318) 747-7466
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S. Maurice Hicks, Jr. - Kelly DeGueurce
Lydia M. Rhodes

Hicks, Hubley & Marcotte

610 Marshall St., Ste. 700

Shreveport, LA 71101

Phone: (318)221-3221

This case involved sexual molestation claims made by a then fifteen year-old male
student against his then twenty-eight year-old female science teacher. I served as lead and trial
counsel for Kelly DeGueurce assisted by another attorney in my firm, Lydia M. Rhodes, in the
civil damage case filed after she had pleaded guilty to one count of consensual sex with a
juvenile. The facts were that a nine month sexual relationship had been broken off by the fifteen
year-old student after he consulted an attorney. The fifteen year-old (either with or without his
mother's complicity and permission) and perhaps on advice of counsel, videotaped their last
sexual encounter. Facts in these cases are seldom what they seem on the surface. On the first day
of trial, November 13, 2000, I announced the intention of my client to file a Chapter 13
bankruptey petition in Mississippi. The trial judge did not want to waste time trying a case that
would be stayed or potentially nullified by a bankruptcy proceeding. Eventually, the case was
settled on terms favorable to the defendants with my client paying nothing. Our evaluation of the
case led us to believe that a jury would likely award zero damages under the peculiar facts of the
case.

This case would have presented an opportunity to test community standards of admitted
conduct and misconduct in terms of money damages. No case like it had been previously
reported in Louisiana. The vast majority of nationally reported cases involved male teachers with
underage female students. The possible implications of a jury verdict in this case went far beyond
the boundaries of the case.

7. Tucker v. American States Ins, Co., 747 So0.2d 620 (La. App. 2 Cir., 9/22/99)
(No. 31,970-CW and 31,971-CW), Hon. Scott J. Crichton, First Judicial
District Court, Caddo Parish, Louisiana

ATTORNEYS:
Mr. Jack M. Bailey, Jr. - Dr. Austin Tucker and
2790 Fairfield Avenue Beverly Tucker

Shreveport, LA 71104
Phone: (318) 222-5200
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Mr. Brian A. Homiza - American Central Ins. Co.
Cook, Yancey, King & Galloway

1700 Deposit Guaranty Tower

333 Texas Street

Shreveport, LA 71120-2260

Phone: (318) 221-6277

Mr. James A. Mijalis - United Fire & Casualty
Lunn, Irion, Johnson, Salley & Carlisl Company

330 Marshall Street, Suite 500

P.O.Box 1534

Shreveport, LA 71165-1534
Phone: (318) 222-0665

S. Maurice Hicks, Jr. - American National
Hicks & Hubley Property & Casualty Co.
610 Marshall St., Ste. 700

Shreveport, LA 71101

Phone: (318) 221-3221

This litigation involved a multimillion dollar claim made by a quadriplegic as a result of a
fall from a tree. Four different liability insurers were involved. One of those settled soon after
suit was filed. I represented one of the three remaining comprehensive general liability carriers.
There were various coverage issues involved, but the remaining defense lawyers all agreed that
there was no liability. After discovery was completed, motions for summary judgment were filed
by the insurers, but the trial judge denied the motions. Supervisory writs were applied for with
the Louisiana Second Circuit Court of Appeal, but were denied. Writs taken to the Louisiana
Supreme Court were granted with instructions to the appellate court to obtain full briefs and hear
oral arguments on the issues raised by defendants.

The Second Circuit Court of Appeal reversed the trial court and granted the defense
motions for summary judgment on the liability issue. This is a reported case. I drafted the
appellate brief filed on behalf of ANPAC and American Central Ins. Co. assisted by their
counsel, Mr. Homza. On appeal, I presented the defense rebuttal argument.

From a practitioner's viewpoint, the case represents a strong application of Louisiana's
revised civil procedure rules that now favor pre-trial dispésitions by motions for summary
judgment.

24-



132

8. Johnson vs, First National Bank of Shreveport. et al
a) 786 So.2d 84 (La. 5/15/01) (No. 2000-CC-2487,2496, 2498)

b) 792 So.2d 33 (La. App. 3 Cir., 6/20/01 (No. 2000-870)
and
Young v. First National Bank of Shreveport, et al
794 So.2d 128 (La. App. 2 Cir. 8/22/01) (No.34,214), Honorable
Charles B. Adams

ATTORNEYS:

Mr. Ronald E. Raney - Fidelity & Casualty Co. of

Lunn, Irion, Johnson, Salley New York, Commercial Ins.
& Carlisle Co. of Newark, and Phoenix

P. O. Box 1534 Assurance Co. of New York

Shreveport, LA 71165-1534
Phone: (318) 222-0665

Mr. Harry D. Simmons - North River Ins. Co.
Klotz & Simmons

505 Milam

Shreveport, LA 71101

Phone: (318)221-1507

Ms. Deborah Shea Baukman - St. Paul Insurance Co.
Mayer, Smith & Roberts (Excess/Umbrella Liability Insurer)
1550 Creswell Street

Shreveport, LA 71101
Phone: (318)222-2135

S. Maurice Hicks, Jr. - St. Paul Insurance Co.
Lydia M. Rhodes (formerly known as
Hicks, Hubley & Marcotte Fidelity & Guaranty Ins.
610 Marshall Street, Ste. 700 Underwriters, Inc.)

Shreveport, LA 71101
Phone: (318) 221-3221

Mr. Bemard S. Johnson - Aetna Casuz_ifty & Surety
Cook, Yancey, King & Galloway Company and Standard Fire
P.O. Box 22260 Insurance

Shreveport, LA 71120-2260
Phone: (318) 221-6277
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Mr. James R. Carter -
Porteous, Hainkel, Johnson & Sarpy
704 Carondelet Street

New Orleans, LA 70130-3774

Phone: (504) 581-3838

Mr. Anthony S. Cox -
Caron, McCormick, Constants

& Goldberg

1999 Bryan St., Ste. H15

Dallas, TX 75201

Phone: (214) 220-5013

Mr. Paul D. Palermo -
Syridon, Koch, Wallace & Palermo
Three Lakeway Center, Ste. 3010
3838 North Causeway Boulevard
Metairie, LA 70002

Phone: (504) 830-7800

Mr. David Means, Il -
Attorney at Law

Courthouse Square

P. O. Drawer 839

Mansfield, LA 71052-0839

Phone: (318) 872-3945

Ms. Mary Olive Pierson -
Cooper & Pierson

P.O. Box 14647

Baton Rouge, LA 70898-4647

Phone: (225) 927-5765

Mr. Stephen O. Scandurro -
Scandurro & Layrisson, L.L.C.

607 St. Charles Avenue, Ste. 100

New Orleans, LA 70130

Phone: (504) 522-7100

Mr. Henry C. Gahagan, Jr. -
727 2nd Street

P. 0. Box 1188

Natchitoches, LA 71457

Phone: (318) 357-0385

Pacific Employer's Ins. Co.

Fireman's Fund Ins. Co.
of Louisiana

International Ins. Co.

Plaintiffs

Plaintiffs

Plaintiffs

Plaintiffs
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These consolidated cases were part of a group of nine cases filed by independent
cattlemen against the First National Bank of Shreveport alleging officer and director misdeeds
and fraud connected with agricultural lending practices from 1977 to 1988. Various insurers have
been involved at different times in different phases of these claims. I represented one of the four
comprehensive general liability insurers in these cases during all phases of discovery, trial and
appeal.

The Johnson and Young cases were consolidated for trial by jury on myriad issues
ranging from fraudulent lending practices, course and scope of employment, coverage defenses
and the general state of the cattle industry nationally. At trial, the jury awarded Mr. Johnson
$584,000. That award was reduced by the Louisiana Third Circuit Court of Appeal to $150,000.

The same jury awarded Mr. Young $1,069,000; Mrs. young (who had died before trial)
received $1,069,000. The Louisiana Second Circuit Court of Appeal reversed the award to Mrs.
Young in toto and reduced the award to Mr. Young to $75,000.

Due to the inconsistent awards by two different appeilate courts, all parties so{lght review
by the Louisiana Supreme Court; however, all writs were denied.

This was complex, contentious and lengthy litigation with many legal and factual issues.
These cases illustrate and underscore the value and importance of Louisiana's constitutionally
sanctioned appellate review of law and fact. These cases were originally filed in 1988, but were -
finally resolved in 2001. One remaining case of the original nine is pending and set for trial in the
First Judicial District Court, Caddo Parish, Louisiana.

9. Lesniewski v, Fowler Trucking Co., 471 So.2d 916 (La. App. 2 Cir., V/16/84)
(No. 15864-CA), Hon. C. J. Bolin, Jr., First Judicial District Court, Caddo
Parish, Louisiana, Jury Trial

S. Maurice Hicks, Jr. - James H. Dibler, Fowler
Hicks & Bookter Trucking Co., Inc. and
610 Marshall Street, Ste. 700 U. S. Fidelity & Guaranty
Shreveport, LA 71101 Company

Phone: (318) 221-3221
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Harry D. Simmons - Joseph Randall Lesniewski
Bodenheimer, Jones, Klotz

& Simmons

Address at present:

Mr. Harry D. Simmons

Klotz, Simmons & Reeks

509 Milam Street

Shreveport, LA 71101

Phone: (318)221-1507

Paul R. Mayer (retired) - Halliburton
Mayer, Smith & Roberts

1550 Creswell Street

Shreveport, LA 71101

Phone: (318)222-2135

This was a case involving a multimillion dollar claim for damages made on behalf of a
drunk driver who technically died in an auto accident but was successfully resuscitated at the
hospital only to become a spastic quadriplegic who could no longer talk. The doctrine of pure
comparative negligence was relatively new at the time of this 1984 trial. It pitted the drunk
driving of the plaintiff at the time of the mid-aftemmoon crash with the fault of my client
transporting a load that was over the maximum height limit. The top of an oil drilling rig section
being transported struck an overpass on I-20, dropping the steel frame onto the middle travel
lane. A pickup truck had successfully stopped behind the steel frame but was struck two minutes
later by the plaintiff's car as it accelerated.

The jury awarded Mr. Lesniewski $1.7 million in damages but found the plaintiff 40% at
fault. The court of appeal affirmed the award and the liability apportionment. A settlement before
trial could not be reached. The judgment was substantially below plaintiff’s settlement demand.

This case demonstrated the unpredictability of juries in severe personal injury situations
but underscored the reality that some cases simply have to be tried to get resolved.

-28-



10. Fields v. Senior Citizens Center, Inc. of Coushatta,
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lidated with Dupree

v. Senior Citizens Center of Coushatta, 528 So.2d 573 (La. App. 2 Cir. 5/4/88)
(No. 19,542-CA, 19,543-CA), Hon. Richard N, Ware (deceased), Jury Trial,
39th Judicial District Court, Red River Parish, Louisiana

G. M. Bodenheimer (Deceased) -
Bodenheimer, Jones, Klotz
& Simmons
Law Firm currently:
Bodenheimer, Jones & Szwak
401 Market Ste. 240
Shreveport, LA 71101
Phone: (318)424-1400

S. Maurice Hicks, Jr. -
Sara E. Adams

Hicks & Bookter

610 Marshall Street, Ste. 700
Shreveport, LA 71101

Phone: (318) 221-3221

Eskridge E. Smith, Jr. -
Cook, Yancey, King & Galloway

Law Firm currently:

Eskridge E. Smith, Jr. Law Corporation
1611 Jimmie Davis Highway

Bossier City, LA

Phone: (318) 742-4713

Howard B. Gist, Jr. -
Gist, Methvin, Hughes & Munsterman
Address at present:

Howard B. Gist, Jr.

Gist Methvin, APL.C.

803 Johnson Street

P.O. Box 1871

Alexandria, LA 71309-1871

Phone: (318) 448-1632

Helen H. Fields, et al

Janet Fields Dupree and
Randall Wayne Dupree,
Plaintiffs

Capital Enterprise Ins.
Group

Senior Citizens Center of
Coushatta, Inc. and Mount
Vernon Fire Ins. Co.

.20.
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John Dale Powers - Appellate Counsel

William E. Willard for Senior Citizens Center,
Powers, Vaughn & Clegg of Coushatta, Inc. and
Address at present: Mount Vemon Fire Insurance
John Dale Powers Company

William E. Willard
Powers & Willard, L.L.P.
7967 Office Park Blvd.
P.O. Box 15948

Baton Rouge, LA 70895
Phone: (225) 928-1951

Donald G. Horton - Corporate Counsel
Address at present: Senior Citizens Center
Donald G. Horton ’ of Coushatta, Inc.

620 Rush Street

P.O. Box 649

Coushatta, LA 71019
Phone: (318) 932-6615

In these consolidated cases tried to a jury, I represented Janet Fields Dupree and her
husband in a wrongful death claim filed against a nursing home, that housed her elderly father,
William Fields. The fact situation is extremely unusual. Mr. Fields resided in the nursing home
under a V.A. contract. He was mentally impaired and on behavior control medication. On a
Saturday night, Mr. Fields walked unnoticed through the front door of the nursing home. Once he
was discovered missing, the staff ran out to find him standing on the shoulder across U.S.
Highway 71. They yelled to him to stay there; he nodded and stepped into the northbound lane of
travel where he was struck and killed by a van driven by his youngest daughter, Janet Fields
Dupree. The nursing home's insurer offered only a pittance to settle Janet's claim and the claim of
her mother and four siblings. It was a question of liability - would a jury hold the daughter lable
or partly liable for the death of her father in these unique circumstances? After a contentious trial,
the jury returned a verdict awarding damages to all plaintiffs, finding the nursing home 100% at
fault. The verdict was affirmed on appeal in all respects.

I prepared and tried the case for Janet Dupree. Ms. Adams assisted with exhibits. I
prepared the appellate brief and orally argued the case before the Louisiana Second Circuit Court
of Appeals. ‘

This particular case required caring and careful guidance of my client. It ranks as one of
the most difficult trials in my career from an emotional standpoint. The risk for an adverse
finding of liability was significant, however, the jury held Janet Fields Dupree blameless for the
death of her father.
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Criminal History: State whether you have ever been convicted of a crime, within ten
years of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offense.

I have never been convicted of a crime.

Party to Civil or Administrative Proceedings: State whether you, or any business of

which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public. If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest. Do not list any proceedings in which
you were a guardian ad litem, stakeholder, or material witness.

1. Samuel Maurice Hicks, Jr. vs. Donna Crowson (automobile accident injuries) No.
390,600, Ist Judicial District Court, Caddo Parish, Louisiana, filed on or about
June 14, 1993. The suit was filed to interrupt the statute of limitations. As
settlement was reached without an answer being filed. The dismissal was filed on
or about October 25, 1996.

Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are likely to present
potential conflicts of interest during your initial service in the position to which you have
been nominated.

With respect to current clients, I would anticipate potential conflicts of interest should
any case filed in the United States District Court in Shreveport involve a former client as

a party.

A list of current, long-term clients will be provided to the Clerk of Court for the Western
District of Louisiana as automatic recusals for an appropriate period of time after being
swomn in as a federal judge. After the lapse of that time, cases will be screened on an
individual basis for potential conflicts of interest. Pending cases involving lawyers at my
former firm (Hicks, Hubley & Marcotte) will also be included in this recusal list for as
long as a residual financial relationship exists. In all events I will follow the guidelines of
the Code of Judicial Conduct in the resolution of potential or actual conflicts of interest.
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Outside Commitments During Court Service: Do you have any plans, commitments,

or arrangements to pursue outside employment, with or without compensation, during
your service with the court? If so, explain.

T have no plans, commitments or arrangements to pursue outside employment, with or
without compensation, during my service with the court.

Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500. If you prefer to do so,
copies of the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.

See attached Financial Disclosure Report

Statement of Net Worth: Complete and attach the financial net worth statement in
detail. Add schedules as called for.

See attached Statement of Net Worth

Selection Process: Is there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts?

(a) If so, did it recommmend your nomination?

There is not a “selection commission” per se; however, an informal committee
consisting of the Louisiana Republican Congressional Delegation (Congressmen
Tauzin, McCrery, Cooksey, Baker and Vitter), Ms. Pat Brister (Chair, Louisiana
Republican Party), Ms. Susie Haik Terrell (Louisiana Commissioner of
Elections), Governor Mike Foster and Mr. Boysie Bollinger recommended my
nomination to the federal bench after considering a number of candidates.
Congressman McCrery submitted my name for consideration by the committee.

(b)  Describe your experience in the judicial selection process, including the
circumstances leading to your nomination and the interviews in which you
participated.

In addition to personal interviews with each committee member (except
Congressman Richard Baker), I supplied each with a comprehensive personal
resume. | have also conferred with U. 8. Senators John Breaux and Mary Landrieu
and members of their respective staffs. I also was interviewed by Mr. Tim
Flannigan (Deputy White House Counsel) and associate White House Counsel
after my name was submitted for consideration as a nominee for the federal bench.
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In due course I was also interviewed by the FBI and the U.S. Department of
Justice. I was nominated on September 12, 2002.

Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that
could reasonably be interpreted as asking or seeking a commitment as to how you
would rule on such case, issue, or question? If so, please explain fully.

No one involved in the process of selecting me as a judicial nominee discussed a
specific case, legal issue or question in a manner that could reasonably be
interpreted as asking or seeking a commitment as to how I would rule on such
case, issue or question.

-33-
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Chairman HATCH. Judge, we are grateful to have you here. We
are grateful to have all your family members here. It means a lot
to us. We appreciate having you here. Thank you.

Mr. Moschella?

STATEMENT OF WILLIAM EMIL MOSCHELLA, NOMINEE TO BE
ASSISTANT ATTORNEY GENERAL, OFFICE OF LEGISLATIVE
AFFAIRS, DEPARTMENT OF JUSTICE

Mr. MOsSCHELLA. Mr. Chairman, thank you for the opportunity to
appear today. I would like to introduce my family as well. I am ac-
companied by my wife, Amy; our two children, Emily and Matthew,
6 and 2, and my father, Emil Moschella, and my mother, Ellen
Moschella.

Chairman HATCH. We are so happy to have you all here.

Mr. MOSCHELLA. My brothers, Edward, Michael and Christopher,
all here with me in spirit.

[The biographical information of Mr. Moschella follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)
Full name (include any former names used.)
William Emil Moschella
Address: List current place of residence and office address(es.)
Falls Church, Virginia.
Committee on the Judiciary
U.S. House of Representatives
2138 Rayburn HOB
Washington, D.C. 20515
Date and place of birth.

April 17, 1968; Knoxville, TN.

Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es).

Married; Spouse's Maiden name: Amy Helene Rouleau (Homemaker).

Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.

University of Virginia (1986 - 1990); B.A. History (Spring, 1990).
George Mason University School of Law (1992-1995); J.D. (December 1995).

Employment Record: List (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were connected as an
officer, director, partner, proprietor, or employee since graduation from college.

4/2001to Present:  House Committee on the Judiciary, Chief Legislative Counsel
& Parliamentarian™*

10/1999 to 4/2001 House Committee on the Judiciary, Chief Investigative
Counsel
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2/1999 to 9/1999:  House Committee on Rules, General Counsel
4/1998 10 2/1999:  House Committee on the Judiciary, Counsel*
5/1997 to 5/1998: House Committee on Government Reform, Counsel*

9/1990 to 5/1997:  Office of Congressman Frank R. Wolf, Served as Senior
Legislative Assistant, Legislative Assistant, Staff Assistant,
Systems Manager, and Intern.

6/1990 to 9/1990;  Vienna Trophies and Awards, aka VTA, Inc., Office
Manager.

** ] assisted the Select Committee on Homeland Security for several days during
the 107" Congress during which time I drafted amendments for the Select Commitiee’s
consideration and assisted at the Committee’s markup.

* In April, 1998, I was a shared employee and worked for both the House
Committee on Government Reform and the House Committee on the Judiciary.

‘When I lived in Arlington, Virginia, I was the Treasurer of the Carlisle Park
Homeowners Association for several years. I do not have records of the years I was
treasurer, but it was in the early to middle 1990's.

7. Military Service: Have you had any military service: If so, give particulars,
including the dates, branch of service, rank or rate, serial number and type of
discharge received.

Not Applicable

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, and
honorary society memberships that you believe would be of interest to the
Committee.

As an undergraduate, [ earned two varsity letters as a middle distance runner on the
University of Virginia’s Track and Field Team which competes in the Atlantic Coast
Conference at the NCAA Division 1A level.

While in night law school, I was a member of the George Mason University Civil
Rights Law Journal.

During my employment in the Office of Congressman Frank R. Wolf, I was
recognized for my work by the Bureau of Alcohol, Tobacco, and Firearms; the Senior
Executive Service; and the National Coalition Against Legalized Gambling.
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9. Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates
of any offices which you have held in such groups.

Member, Virginia State Bar; Member, Federalist Society.

10.  Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you
belong.

1 do not believe 1 am a member of an organization which actively lobbies before
public bodies. Other organizations to which I belong are:

St. James Parish, Falls Church, Va; and
High Point Pool, Falls Church, Va.

11.  Court Admission: List all courts in which you have been admitted to practice, with
dates of admission and lapses if any such memberships lapsed. Please explain the
reason for any lapse of membership. Give the same information for administrative
bodies which require special admission to practice.

All Virginia State Courts (Admitted June 3, 1996).

12.  Published Writings: List the titles, publishers, and dates of books, articles, reports,
or other published material you have written or edited. Please supply one copy of
all published material not readily available to the Committee. Also, please supply
a copy of all speeches by you on issues involving constitutional law or legal policy.
If there were press reports about the speech, and they are readily available to you,
please supply them.

Coauthor, Cleanup and Reuse of the Avtex-FMC Superfund Site in Front Royal,
Virginia State Bar Journal, Volume XXI, Number 4, (Fall 1995) (Copy Attached).

13, Health: What is the present state of your health? List the date of your last physical
examination.

The present state of my health is excellent. I have no record of my last complete
physical examination.
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14.  Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were
elected or appointed. State (chronologically) any unsuccessful candidacies for
elective public office.

Not Applicable

15. Legal Career:

a.

Describe chronologically your law practice and experience after
graduation from law school including:

1. whether you served as clerk to a judge, and if so, the name of
the judge, the court, and the dates of the period you were a
clerk;

I have not served as a clerk to a judge.

2. whether you practiced alone, and if so, the addresses and
dates;

I have not been a sole practitioner.
3. the dates, names and addresses of law firms or offices,

companies or governmental agencies with which you have
been connected, and the nature of your connection with each;

4/2001to Present:  Chief Legislative Counsel & Parliamentarian**

House Committee on the Judiciary
2138 Rayburn HOB
Washington, D.C. 20515

1071999 to 4/2001  Chief Investigative Counsel

House Committee on the Judiciary
2138 Rayburn HOB
Washington, D.C. 20515

2/1999 to 9/1999:  General Counsel

House Committee on Rules
H-304 The Capitol
Washington, D.C. 20515
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4/1998 10 2/1999:  Counsel*
House Committee on the Judiciary
2138 Rayburn HOB
‘Washington, D.C. 20515

5/1997 to 5/1998:  Counsel*
House Committee on Government Reform
2147 Rayburn HOB
Washington, D.C. 20515

12/1995 to 5/1997: Senior Legislative Assistant
Office of Congressman Frank R. Wolf
241 Cannon HOB
Washington, D.C. 20515

9/1990 to 12/1993: Office of Congressman Frank R. Wolf, Served as Senior
Legislative Assistant, Legislative Assistant, Staff Assistant,
Systems Manager, and Intern (I held these positions prior to
graduating from law school.)

** 1 served the Select Committee on Homeland Security for several days in which
1 drafted amendments for the Select Committee’s consideration and assisted at the
Committee’s markup.

* In April, 1998, I was a shared employee and worked for both the House
Committee on Government Reform and the House Committee on the Judiciary.

b. 1. ‘What has been the general character of your law practice,
dividing it into periods with dates if its character has changed
over the years?

My entire legal career has been as a legislative attorney on Capitol
Hill. As the House Committee on the Judiciary’s Chief Legislative Counsel
and Parliamentarian, I am responsible for developing and implementing all
Committee objectives, strategies, and legislative plans. I provide all
parliamentary advice and assistance for all Committee and floor
proceedings. I oversee, manage and direct all legislative activities of the
Committee, including organizing hearings and markups and drafting
legislation, amendments, Committee reports, statements, and speeches.
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As the House Committee on the Judiciary’s chief investigative
counsel, I conducted oversight of matters falling within the jurisdiction of
the Committee, including Justice Department and Judicial Branch activities.
I coordinated congressional investigations with the General Accounting
Office and U.S. Department of Justice Inspector General. I analyzed
documents and interviewed witnesses. I drafted briefing memoranda,
statements, and questions to prepare the Chairman and other members for
congressional hearings.

As the General Counsel for the House Committee on Rules, I
advised the Committee and House leadership on legislative floor strategy. I
advised the Committee and House leadership on general legal and
parliamentary matters. I drafted order of business resolutions governing
legislative procedures for the floor of the U.S. House of Representatives
along with supporting statements and background memoranda.

As Counsel to the House Committees on the Judiciary and
Government Reform and as Senior Legislative Assistant to Congressman
Frank R. Wolf, I provided general procedural and legislative advice. My
responsibilities included drafting bills, resolutions, and statements and
conducting research on a variety of topics.

2. Describe your typical former clients, and mention the areas, if
any, in which you have specialized.

My typical clients consisted of the Committees of the House (including the
members of those Committees) and the Member of Congress that I have worked for as
outlined in gquestion 15(a)(3).

c. 1. Did you appear in court frequently, occasionally, or not at all?
If the frequency of your appearances in court varied, describe

each such variance, giving dates.

As a legislative attorney, I have not appeared in court frequently or
occasionally.

2. What percentage of these appearances was in:
(a) federal court;
(b) state courts of record;

(c) other courts.

The matters outlined in question 16 were all federal matters.
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3. What percentage of your litigation was:

(a) civil:
(b) criminal.

The matters outlined in question 16 were civil in nature.

4. State the number of cases in courts of record you tried to
verdict or judgment (rather than settled), indicating whether
you were sole counsel, chief counsel, or associate counsel.

None.

5. ‘What percentage of these trials was:
(a) jury;
(b) non-jury.

None.

16.  Litigation: Describe the ten most significant litigated matters which you
personally handled. Give the citations, if the cases were reported, and the docket
number and date if unreported. Give a capsule summary of the substance of each
case. Identify the party or parties whom you represented; describe in detail the
nature of your participation in the litigation and the final disposition of the case,
Also state as to each case:

(a) the date of representation;

(b)  the name of the court and the name of the judge or judges before
whom the case was litigated; and

(c)  the individual name, addresses, and telephone numbers of co-counsel
and of principal counsel for each of the other parties.

In 1998 and during the course of my employment with the House Committee on
the Judiciary, I was one of several attorneys that worked on a matter that was considered
by Judge Norma Holloway Johnson of the U.S. District Court for the District of
Columbia. See In re Sealed Case, Misc. Nos. 98-434 and 98-437 (NHI). To the best of
my knowledge, this matter is still under seal. However, the order arising out of this
matter is public. The Court ordered the Department of Justice to disclose certain
documents under specified conditions to the House Committee on the Judiciary.
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In 1999 and during the course of my employment with the House Committee on
the Judiciary, I worked on a complaint filed before the Judicial Council of the D.C.
Circuit. See In the Matter of Judicial Misconduct or Disability, Judicial Council
Complaint Nos. 99-11 and 99-01 (Judicial Council of D.C. Cir., Feb. 1, 2001). In this
matter, the Chairman of the House Committee on the Judiciary’s Subcommittee on Courts
and Intellectual Property filed a formal complaint under 28 U.S.C. § 372 about the
conduct of a certain judge.

The following individuals have worked with me on various issues throughout my
career on Capitol Hill:

Phil Kiko, House Committee on the Judiciary, 202-225-3951

Perry Apelbaum, House Committee on the Judiciary, 202-225-6504

Ted Kalo, House Committee on the Judiciary, 202-225-6504

Sampak Garg, House Committee on the Judiciary, 202-225-6504

Janet Shaffron, Office of Congressman Frank R. Wolf, 202-225-5136
Tom Mooney, House Committee on International Relations, 202-225-5021
Carl Thorsen, Office of the House Majority Leader, 202-225-4000

Vince Randazzo, Business Roundtable, 202-872-1260

Edward Pagano, Senate Committee on the Judiciary, 202-224-7703

Jeff Miller, Senate Subcommittee on Antitrust, Competition, and Business and Consumer
Rights, 202-224-9494

Robert Raben, The Raben Group, 202-547-6805

17. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that
did not involve litigation. Describe the nature of your participation in this
question, please omit any information protected by the attorney-client privilege
(unless the privilege has been waived).

Throughout my 12 plus years on Capitol Hill, I have had the privilege to be
involved in the development and passage of numerous bills and resolutions. As the Chief
Legislative Counsel and Parliamentarian for the House Committee on the Judiciary, I am
largely responsible for shepherding the Committee’s legislative priorities through the
Congress. Most recently, during the 108" Congress, I was involved in the successful
passage of S. 151, the PROTECT Act, which was passed by both the House and Senate
on April 10, 2003.

During the 107" Congress, I was involved in the successful passage of a number of
important bills. Of particular significance, I played key role in the development,
negotiation, and passage of the USA PATRIOT Act (Pub. L. No 107-56). I also oversaw
for the House of Representatives the successful passage of the 21* Century Department of
Justice Appropriations Authorization Act (Pub. L. No. 107-273), including drafting the
legislation in the House and amendments thereto and serving as chief House negotiator in
the conference with the Senate. I also assisted the Select Committee on Homeland
Security with the passage of the Homeland Security Act of 2002, Pub. L. 107-296.
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I was also involved with numerous bills that did not become law including
legislation relating to bankruptcy reform, broadband deployment, and unsolicited
commercial email.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits
which you expect to derive from previous business relationships, professional
services, firm memberships, former employers, clients, or customers. Please
describe the arrangements you have made to be compensated in the future for any
financial or business interest.

1 am vested in the Federal Employee Retirement System’s Thrift Savings Plan,

which, as of March 31, 2003, totaled $100,711.95.

2.

Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern. Identify the
categories of litigation and financial arrangements that are likely to present
potential conflicts-of-interest during your initial service in the position to which
you have been nominated.

In the event of a potential conflict of interest, I will consult with the Department of

Justice’s ethics official.

3.

4,

Do you have any plans, commitments, or agreements to pursue outside
employment, with or without compensation, during your service in the position to
which you have been nominated? If so, explain.

List sources and amounts of all income received during the calendar year
preceding your nomination and for the current calendar year, including all salaries,
fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other items
exceeding $500 or more. (If you prefer to do so, copies of the financial disclosure
reportt, required by the Ethics in Government Act of 1978, may be substituted
here.)

See Financial Disclosure Report (Attached).

5.

Please complete the attached financial net worth statement in detail (add schedules
as called for).

See Net Worth Statement (Attached).
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6. Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate, dates of
the campaign, your title and responsibilities.

In approximately fall of 1991 through the summer of 1992, 1 was a Member of the
Fairfax County Republican Committee. I have not retained any records indicating the
exact dates I served on the Committee.

I have never held a position with, but have volunteered (ex. literature drops) for,
the following political campaigns:

. Tom Davis for Chairman of the Fairfax County Board of Supervisors, Volunteer,
(1991).

. Jim Lamb for Virginia House of Delegates, Volunteer, (1991).

. Dick Fisher for Virginia House of Delegates, Volunteer, (1991).

. Jane Woods for Virginia State Senate, Volunteer, (1991).

. Friends of Frank R. Wolf, Volunteer, (1990, 1992, 1994, 1996).

. McSlarrow for Congress (1994)

. Tom Davis for Congress, Volunteer (1996).

. George Gekas for Congress, Volunteer (2002).

. RNC 72 Hour Task Force Deployment Program, Volunteer (Deployed to
Minnesota Senate Race) (2002).

This list represents the best of my recollection. It is possible that I volunteered for,
or assisted, other campaigns. It is also possible that while volunteering for one of the
above campaigns, I assisted another campaign. For example, while volunteering for
Congressman Frank Wolf's campaigns, I distinctly recall handing out literature for
Senator John Warner and Sheriff Carl Peed. I was not specifically volunteering for those
campaigus, but distributed their literature at joint campaign events.

In addition to the above listed political campaigns, I volunteered on the Bush-
Cheney DOJ Transition Team (Dec. 2000-Jan. 2001).
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HI. GENERAL (PUBLIC)

1. An ethical consideration under Canon 2 of the American Bar Association’s Code
of Professional Responsibility calls for “every lawyer, regardless of professional
prominence or professional workload, to find some time to participate in serving
the disadvantaged.” Describe what you have done to fulfill these responsibilities,
listing specific instances and the amount of time devoted to each.

Almost since the day I graduated from the University of Virginia, I have
contributed to the community through my dedication to public service. Whether as an
intern in 1990 to my current position with the Committee on the Judiciary, I have
demonstrated a strong commitment to government service. My wife and I contribute
financially to a number of charitable organizations (including Catholic Charities, various
Catholic missions, various educational instifutions, and other charities) that assist the
disadvantaged in numerous ways. Furthermore, recently 1 have assisted with the High
Point Pool Swim Team and certain events sponsored by the St. James Parent-Teacher
Organization.

Given that my experience as an attorney has been confined to serving the
legislative branch of the Federal government and have never represented a private person
or entity in any fora, I have not undertaken the private representation of a client as called
for under Canon 2 of the American Bar Association’s Code of Professional
Responsibility.

2. Do you currently belong, or have you belonged, to any organization which
discriminates on the basis of race, sex, or religion - through either formal
membership requirements or the practical implementation of membership policies?
If so, list, with dates of membership. What have you done to try to change these
policies.

1 have never belonged to such an organization.
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Chairman HATCH. Well, you have to be very proud of your son
and your husband. We are proud of him, as well, and this is a very,
very important position. I have heard so many good things about
you that I think stands you in good stead with regard to this posi-
tion.

Let me just take a few questions because I have high respect for
all of you. I know you and I don’t think we need to take too long,
but let me start with you, Mr. Campbell.

Under what circumstances do you believe it appropriate for a
Federal court to declare a statute enacted by Congress unconstitu-
tional?

Mr. CAMPBELL. Your Honor—or pardon me, Mr. Chairman, any
statute comes to a court with a presumption of constitutionality,
and I believe a Federal judge should accord it that kind of respect.
Certainly, at the district court level, any judge approaching a ques-
tion of constitutionality would be obligated to apply the Constitu-
tion as it is written and the precedent of the Supreme Court, or
in my case the Ninth Circuit. But it should happen rarely and re-
luctantly, in my opinion.

Chairman HATCH. Mr. Hicks, do you disagree with that?

Mr. Hicks. I don’t disagree with that. I have been involved in
only one constitutional issue in my years of practice and I can tell
you that with respect to that particular issue presented early on in
my career, good lawyers with good briefs, good arguments and good
information and evidence presented to the judge assist the judge in
making those kinds of decisions.

I would agree that there is a measure of restraint and a pre-
sumption of constitutionality that apply in considering that. How-
ever, it is the exercise of the ultimate power of a sitting Federal
judge to uphold or overturn a particular act of Congress, and it
should be done so only after extensive briefing and clear and con-
vincing evidence of its unconstitutionality.

Chairman HaTcH. Well, thank you.

Mr. Moschella, Lee Rawls, former Assistant Attorney General for
Legislative Affairs under the first President Bush, and who we are
now fortunate enough to have in the Senate on the staff of our Ma-
jority Leader, stated that he had two clear missions: to make sure
that Congress and the staff get prompt and relevant information,
and to make sure that the Department of Justice speaks with a
unified and single voice.

Do you agree with Mr. Rawls’ formulation of the role of the Of-
fice of Legislative Affairs, and what do you envision as the mission
of that office?

Mr. MosCHELLA. Well, Mr. Chairman, I absolutely agree with
Mr. Rawls, and you are fortunate to have him back in the Senate.
I was sitting and continue to sit where your staff sits today, and
getting information for Members of Congress is absolutely critical.
You need it in your oversight function, you need it in your legisla-
tive function. You can’t make intelligent decisions without informa-
tion, and so I will make it, if confirmed, a top priority.

And with regard to the other issue that Mr. Rawls testified to,
I reviewed that testimony and I wholeheartedly agree with it.

Chairman HATCH. Thank you.
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Now, let’s go to you, Mr. Hicks. In general, Supreme Court prece-
dents are binding on all lower Federal courts, as you know, and cir-
cuit court precedents are binding on the district courts as well cer-
tainly within that particular circuit.

Now, are you committed to following the precedents of the higher
courts faithfully and giving them full force and effect even if you
have personal disagreements with them?

Mr. Hicks. Yes, Mr. Chairman. One of the things in jury trials
that a judge instructs, whether it is a 6-person or a 12-person jury,
is to put aside personal feelings with respect to a particular law in
order to decide the facts of the case.

In bench trials, we follow what the precedents and what the law
as given to us are, and that is part of the role of the judge in doing
precisely that. Personal opinion versus the rule of law—personal
opinion doesn’t enter into it. The rule of law in this country is
paramount and I would have a sworn duty to uphold that.

Chairman HATCH. Thank you.

Mr. Campbell, what would you do if you believed the Supreme
Court had erred, or the Court of Appeals had seriously erred in
rendering a decision? Would you nevertheless apply the decision or
your own best judgment on the merits?

Mr. CAMPBELL. I would apply the decision, Mr. Chairman.

Chairman HATCH. Regardless of whether you completely dis-
agreed with that decision?

Mr. CAMPBELL. That is correct.

Chairman HATCH. Do you feel the same way, Mr. Hicks?

Mr. Hicks. I do indeed, Mr. Chairman.

Chairman HATCH. Now, if there were no controlling precedent
dispositively concluding an issue with which you were presented in
your circuit, what sources would you apply for persuasive author-
ity, Mr. Hicks?

Mr. Hicks. As I understand the task of an Article III sitting Fed-
eral judge, I am given two law clerks, a courtroom deputy and a
secretary, and my clerks will work very hard at my behest in re-
searching everything that needs to be dug out. I can tell you that
even after 25 years of practice, I enjoy doing personal research on
particular issues.

In cases of first impression or certain res nova issues, it is in-
cumbent on me, as well as my staff, to do detailed research, to re-
quire good arguments and thorough briefing by the parties in-
volved, in order for me, sitting as a judge, to make the best judg-
ment call I can make in responding to that new issue or a case of
first impression.

Chairman HATCH. Thank you.

Do you have any disagreement with that, Mr. Campbell?

Mr. CAMPBELL. I do not, Mr. Chairman.

Chairman HATCH. Well, you two have come to us very highly rec-
ommended. I have no doubt that you will both make terrific judges,
and I want to commend you both for the privilege that you are
going to have of serving on our Federal bench.

I don’t think anything as seriously as the—I take everything se-
riously, but I don’t take anything more seriously than I do the con-
firmation of judges because, to me, Congress writes unconstitu-
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tional legislation all the time. I mean, I have seen it year after year
after year. They don’t seem to give a darn.

Certainly, I have written some stuff that I thought was constitu-
tional that was found not to be in some respects—the Religious
Freedom Restoration Act, the Americans with Disabilities Act, the
Violence Against Women Act. Some of those aspects were ruled un-
constitutional. I didn’t particularly agree with the Court.

But Congress is not the body that has saved this country year
after year, nor has the Executive because executives sometimes act
extra-judicially and extra-constitutionally. It has been the courts
that have really preserved the Constitution and kept us strong. So
these positions are extremely important, and that is why, I guess,
they are so hotly contested sometimes.

It is important to have various points of view on maybe the hot
contests that do occur. On the other hand, I think we ought to be
fair. I have seen some gross unfairness with regard to Federal judi-
cial nominations over the last number of years and I am really get-
ting pretty tired of it. But I am proud of both of you. I intend to
put you through as quickly as we can, and I can’t imagine why
anybody would want to vote against you.

In particular, Mr. Campbell, you are a credit to your law school,
the University of Utah. I think it is terrific that we are now going
to have another University of Utah person on the Federal bench.
We have a considerable number of them and some of the best in
the country today are University of Utah graduates. We are looking
forward to seeing Michael McConnell do a terrific job as one of the
leading constitutional experts who was a professor at the Univer-
sity of Utah for years.

Mr. Moschella, let me ask you one more question. You have
served for a total of 6 years as counsel to several House commit-
tees, including the House Committees on Government Reform and
Rules, as well as counsel and chief counsel to the House Committee
on the Judiciary.

How has that experience prepared you for leading the Office of
Legislative Affairs?

Mr. MoscHELLA. Well, Mr. Chairman, I hope the 6 years have
taught me the importance of Congress’ role, and hopefully I can
bring that to the Department of Justice. I was and am a zealous
advocate for my current client, and will be if confirmed for the De-
partment of Justice.

It seems to me that part of my job in being that advocate will
be to explain and convince the folks at the Department about the
importance and the role that Congress plays and the need to be re-
sponsive and to work with you on the policies that are important
to the American people.

Chairman HATCH. Well, thank you. Now, I notice you come from
the House side. I hope you realize how important the Senate is as
well. I have the feeling you do.

We are grateful to have all of you here today, and we are grate-
ful that you are willing to serve and you are willing to sacrifice,
in the case certainly Mr. Campbell and Mr. Hicks, very successful
law practices to go on the Federal bench, where you will earn less
money than many of the recent law review graduates earn.
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If it was remuneration, very few people would want to serve in
the Federal courts who are good lawyers. But the reason I am sure
both of you want to serve is because it is a terrific opportunity to
serve your country and your fellow citizens.

So we are grateful to you for being willing to do that, to make
this sacrifice, and I look forward to getting you both through as
quickly as possible. And, Mr. Moschella, I look forward to getting
you through as well. We are very proud of you and we know your
reputation and we know how good it is and we think the Justice
Department is going to be well served by you.

So with that, we will recess until further notice.

[Whereupon, at 12:43 p.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS

Responses to Questions for William Emil Meschella
Senator Richard J. Durbin
May 2, 2003

1 Mr. Moschells, I have reviewed the materials you provided the Comunittee, and I am
impressed with your background and qualifications. However, I have some serious
concerns about the Justice Department’s nop-responsiveness to Congressional inquiries.
If confirmed, this problem will fall under your purview. I am still awaiting answers to
dozens of questions that I have subrmitted to Attorney General Asheroft over the last year,
and I know that other rernbers of this Comumittee have experienced similar problerms.

I understand that Attorney General Asheroft and his staff are very busy, and I accept that
they might not always be able to respond to the Comunittee’s questions immediately. But
I am still awaiting responses to questions that I submitted, following a hearing on July 25,
2002, conceming post-Septernber 11 detainees and the NICS andit log. I'm also awaiting
responses to questions, submitted on January 30, 2003, regarding the National Security
Entry-Exit Registration System (NSEERS). These questions deal with counterterrorism,
national security, and civil liberties, not trivial issues. This delay is unacceptable and
demeans the importance of the Comtrittee’s oversight role. Congressional oversight of
the Justice Department is vitally important. It is our responsibility to monitor closely
DOJ’s activities and hold the DOJ accountable to the Armerican people.

If you are confirmed as Assistant Attorney General for Legislative Affairs, one of your
primary responsibilities will be to facilitate Congressional oversight. How will you
fmprove on OLA’s poor track record of responding to Congressional inquiries?

Answer:

Congressional oversight is an important responsibility, and I appreciate the iinportance of
Senate Judiciary Corumittee oversight. I served as the House Judiciary Commmittee’s Chief
Investigative Counsel for then Chairman Hyde and have participated in a number of oversight
projects under Chairman Sensenbrenner, Congressioual oversight is an important component of
our federal system and the legislative process,

I do not have, at this time. a specific plan to improve on OLA’s record of responding to
inquiries such as those outlined in your question. I will, if confirred, review the current system
and make improvements if necessary. 1 also welcorne any conments that you and others may
have to improve the system.

2. According to a recent article in the New York Times, the Office of Legislative Affairs sent
a wemo to DOJ staff directing thern to clear with OLA all “significant, substaative”
contacts with Congressional staff and members. I understand that OLA’s position is that
the mermo simply memorializes previously existing policy. Nonetheless, I am concerned
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that it roay have a chilling effect on interactions between DOJ and Congressional staff.
This is particularly finportant because of DOJ’s non-responsiveness to Committee
inquiries. When the Attorney General does not timely respond to questions from
Cornmittee members, oftentimes our only source of information is DOJ staff. 1 am
concerned about this inemo. You worked for the House Judiciary Committee so I'm sure
that you understand Justice Department oversight and the irmportance of honest,
unencwuinbered interactions between DOT staff and Congress.

A If contirmed, what would your policy be on interactions between DOJ staff and
Congress?

Answer:

As a long-titne legislative attomey with more than 12 years of experience or Capitol Hill, I
believe it is important that legislators have access to information in order to inform their decisions
about critical public policy issues. Legislators need information to fulfill both their legislative and
oversight responsibilities. One important role of the Office of Legislative Affairs is to coordinate
the development of inforination in response to congressional requests. As I stated at my
confirmation hearing, I agreed with the testimony of prior nominees for this position before the
Sepate Tudiciary Comrmittee, that the Departinent must speak with one unified voice to Congress.

B. Does the recent memo, in fact, represent a departure from previous policy?

Answer:

I am familiar with the memorandum to which you refer only through press reports and
have not reviewed it. Therefore, I do not have an opinion with regard to whether this
mernorandum represents a departure from previous policy. 1 am familiar, as I indicated n my
Tesponse 10 question 2(A), that the longstanding policy of the Department is to commmmicate with
Congress with one unified voice.
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Responses to Questions for Will Moschella, Nominee to be Assistant Attorney General
Submitted by Senator Leahy

1 For several months, 1 have been requesting information from the Department about the
new anti-terrorism legislation that it has been crafting. In Jauuary and early February, my
office cafled the Office of Legislative Affairs (OLA) several times on this subject, only to
be told that there was no new legislation in the works. Then, on February 7, 2003, a draft
of the bill dated January 9, 2003, was leaked to the press and posted on a Web site,

Frankly, I expect more from the Deparunent of Justice. I hope that your experience
working for Chairman Sensenbrenner will make you sensitive to our need for accurate
information about what the Department is up to. When a metnber of my staff calls OLA
with a guestion, I expect ber to get a straight answer.

Now, since the Department’s secret anti-terrorism bill leaked on February 7, 1 have
pressed the Attorney General repeatedly for more mformation about the bill. While I have
yet to get any answers, Department representatives have told the press that the bill is
“corning soon,” and that it “‘will be filling in the holes” of the USA PATRIOT Act. Does
the Department plan to consult with Members of this Comnittee — Demmocrats as well as
Republicans — before presenting any new anti-terrorism proposals to Congress?

Answer:

As a Jong-time legislative attomey with more than 12 years of experience on Capitol Hill, 1
appreciate the importance to legislators of receiving timely information in order to fnform their
decisions about critical public policy issues. Legislative decisions should not be made in a
vacuurn,  While I do not have particular information about the draft legisltation to which you
refer, ] understand the valuable role that consultation with Congress frequently plays in the
legislative process. During my time on Capitol Hill, I have observed administrations consult with
the Congress at various stages of the development of legislative proposals. If confirmed, I will try
to facilitate that consuliation process, which I believe is generally beneficial to both branches,

2. Over the past few years, the Department has not only becorne more secretive than ever, it
has also become far less prompt in producing what little information it is willing to
produce. I'have dozens of outstanding requests to various Department components to
which the Department has not yet responded, dating back as far as July 2001. As you
must know from your work with Chairman Sensenbrenper, it is difficult if not iropossible
for this Committee to couduct effective oversight of the Departrnent if it takes more thay a
year to get its questions answered. As the head of OLA, what will you do to expedite and
facilitate the flow of information between the Department and Congress?

Answer:

Congressional oversight is an important responsibility, and I appreciate the importance of
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Senate Cormnmittee on the Judiciary oversight. I served as the House Judiciary Committee’s Chief
Investigative Counsel for Chairman Hyde and have participated in & number of oversight projects
under Chairman Sensenbrenner. Congressional oversight is an important component of our
federal system and the legislative process.

I do not have, at this time, a specific plan to “expedite and facilitate the flow of
information between the Department and Congress.” T will, if confirmed, review the current
systern and make improvements if necessary, I also welcome any commments that you and others
may have to improve the system.

3. On March 27, 2003, in response to a request by the Attorney General at the anoual senior
leadership retreat, the Office of Legislative Affairs issued new Guidelines for the 108%™
Congress. Among other things, these Guidelines state that OLA is meant to serve as a
“buffer” between DOJ components and Congress, and that it would “assist in determining
the appropriateness of proceeding with potential briefings” on Capitol Hill. Do these new
Guidelines reflect a shift in Department policy, and if not, why were they issued?

Answer:

Iregard the provision of information to Congress for both legislative and oversight
matters to be an important responsibility of the Office of Legislative Affairs. I do not have any
specific knowledge of the guidelines to which yon refer and do not know whether they reflect a
shift in Departzment policy or why they were issued.

As 1 stated at my confirmation hearing, I agreed with the statement made by Lee Rawis
who testified that the Office of Legislative Affairs has two clear missions. “One is to make sure
that Congress and the staff get prompt and reliable information . . . and that our second charge is
to make sure that the various client bodices throughout the Department of Tustice — that includes
the FBI, Irnmigration, and DEA — that those client bodies speak to you with a united and one
voice so you can rely on what any one part says to you.” Confirmation Hearings on Federal
Appointments, Hearings Before the Senate Comm. on the Judiciary, 101" Cong., 2™ Sess., S.
Hrg. 101-651, Pr. 8, 87 (1990) (testimony of Mr. Lee Rawls).

It would be my intention, if confirrued, to cnsure that the Office of Legislative Affairs
facilitates and coordinates appropriate commmmnication between the Department and Congress so
that accurate and reliable information is provided in a timely manmer.
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SUBMISSIONS FOR THE RECORD

Judiciary Committee
Statement of Senator George Allen
Introduction of William Moschella
Nominee: Assistant Attorney General for Legislative Affairs
April 30, 2003

Chairman Hatch and Members of the Committee, [ appreciate the
opportunity to introduce to you a fellow Virginian, Mr. William E. Moschella
from Falls Church. Mr. Moschella has been nominated by President Bush to fill a
key position in the U.S. Department of Justice - the position of Assistant Attorney
General for Legislative Affairs. Members of this Committee know particularly
well how important this position is, and I believe Mr. Moschella is an outstanding
nominee.

Mr. Moschella has spent over twelve years serving in various positions on
Capitol Hill. He has been an intern, the General Counsel of the House Committee
on Rules, and the Chief Legislative Counsel and Parliamentarian for the House
Committee on the Judiciary just to name a few. His most recent experience on the
House Judiciary Committee has prepared him well to assume the responsibilities
and duties as the Department of Justice’s ambassador to the Congress. He has an
in depth knowledge of the legislative process which he has successfully used to
help pass many landmark bills. Members of this Committee know Mr. Moschella
for his work on the 21* Century Department of Justice Appropriations
Authorization Act, and most recently the PROTECT Act, which the President is
scheduled to sign today. Because Mr. Moschella’s talents are well known in the
House, former Majority Leader Dick Armey asked Will to assist the House Select
Committee on Homeland Security to which he provided legal, policy, and
procedural advice regarding the Homeland Security Act of 2002.

Mr. Moschella is well known for his competence and professionalism and has
earned the respect of Members and staff from both sides of the aisle. Mr,
Moschella atfended two great Virginia universities. He attended the University of
Virginia as an undergraduate and attended law school at night at George Mason
University School of Law while working for Congressman Frank R. Wolf.

Mr. Chairman, I commend the President for nominating Mr. Moschella to the
position of Assistant Attorney General, and I respectfully urge the Committee's
swift approval of his nomination.
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February 26, 2003

Homnorable Charles E. Schumer
United States Senate

313 Hart Senate Office Building
Washington, DC 20510

Dear Senator Schumer:

This letter replies to an inquiry from your office on a matter of judicial ethics. I have
taught legal and judicial ethics at New York University School of Law for 235 years and do nearly
all my research and writing in the field. I feel entirely qualified to respond to the inquiry.

I am asked whether it would be appropriate for a nominee for a seat on a lower federal
court to respond to the following request in connection with his or her confirmation hearings:

Pleasc identify three Supreme Court cases that have not been reversed
and which you have not previously criticized publicly where you are critical
cither of the Court’s holding or reasoning and please discuss the reasons for
your criticism.

Tconclude that it would be appropriate for 2 nominee to answer the question posed. Qur
judicial conduct rules — both those promulgated by the ABA and those issued by the Judicial
Conference of the United States — explicitly encourage judges to participate in the effort to
improve the law, including “decisional law,” in their extrajudicial activities. Expressing an
exirajudicial opinion on a decided legal issue — as opposcd to expressing an extrajudicial opinion
on a pending or impending case ~ does not signal any lack of impartiality that will disqualify a
judge from participating in a later case that contains that issue.

Discussion

I assume that the nominee is not a sitting judge. Nonctheless, judicial candidates should
avoid public statements that a judge would be forbidden to make. The ABA Code of Judicial
Conduct purports to govern the behavior of candidates for judicial office (whether appointed or
elected) as well as judges. ABA Model Rule 8.2(b), widely adopted, likewise provides: “A
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lawyer who is a candidate for judicial office shall comply with the applizable provisions of the
Code of Judicial Conduct.”

We should also recognize that the judicial conduct code governing federal judges is not
the ABA Model Code of Judicial Conduct, but the Code of Conduct for United States Judges,
prorulgated by the Committee on Codes of Conduct of the Judicial Conference of the United
States. The Code of Conduct for U.S. Judges derives from the ABA Model Code but differs in
certain regards. Nonetheless, a nominee for a federal judicial post should comply with
restrictions on speech that the ABA Code validly imposes on candidates for judicial office.

No one doubts that every lower federal and state court judge will disagree with some
number of Supreme Court decisions. No one doubts, too, that despite disagreement, lower court
judges are fully able to implement decisions with which they disagres. Our system of justice
depends on it. Sometimes, indeed, we know for a fact that lower federal or state court judges
disagree with 2 Supreme Court decision, yet we give those judges the responsibility of
implementing the decision. This happens, for example, whenever the Supreme Court reverses a
circuit or state court and remands the case for further consideration. The case will almost always
return to the very same circuit judges (and always to the same state court) whose decision the
Supreme Court reversed. Cbviously, those judges (or those in the majority) disagree with the
Supreme Court’s opinion - they were reversed — but we trust them to comply with the Supreme
Court’s mandate. We do not require remand to different judges.

We are fortunate to have the views of the Supreme Court itself on the legal
appropriateness of answering the question you pose. Just last term, Republican Party of
Minnesota v. White, 122 §.Ct. 2528 (2002), considered the constitutionality of 2 Minnesow rule
testricting judicial campaign speech. A candidate for election to the Minnesota Supreme Court
had challenged the state’s restriction on his ability to publicly criticize certain decisions of the
very court for which he was a candidate. When the case reached the Supreme Court, the lower
federal courts and the Minnesota Supreme Court had construed the state’s restriction quite
narrowly. As construed, the Minnesota rule only prohibited campaign statements on “disputed
issues that are likely to come before the candidate if he is elected judge.” Even on those issues.
the lower courts said, the candidate could offer “general discussions of case law and judicial
philosophy.” Jd. at 2533. Despite the narow holding, Justice Scalia’s opinion for the Court said
that the Minnesota rule violated the First Amendment. Because the Minnesota rule, as construed,
was substantially less restrictive of speech than current language in the ABA Model Code, the
Court’s decision renders that language unconstitutional as well. The ABA is now working on
new language to satisfy the Court’s opinjon.

The candidate in Republican Party was seeking election to the very court whose opinions
he wanted to criticize. He would if elected be in a position to limit or overrule those precedents.
This is not so for the lower court nominees before you, who will be bound by Supreme Court
opinions whether or not they agree with them. In other words, a federal court nominee’s
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criticism of 2 Supreme Court opinion cannot be interpreted as a veiled promise to change the
law. He or she will have no power to do so. As a result, the danger to the nominee’s appearance
of impartiality is even less than in Republican Party.

Justice Scalia discussed the interest in impartiality from multiple perspectives, two of
which are relevant here.

Justice Scalia said that impartiality may mean “lack of preconception in favor of or
against a particular legal view.” 1d. at 2536 (emphasis in original). The Court held that this state
interest was not sufficient to overcome First Amendment objections. Justice Scalia recognized
that judges have legal views on issues all the time and still may sit in cases raising those issues.
Quoting Chief Justice Rehnquist’s memorandum opinion declining to recuse himself in Laird v.
Tatum (1972) despite congressional testimony that Mr. Rehnquist had given as an Assistant
Attorney General, Justice Scalia wrote:

A judge’s lack of predisposition regarding the relevant legal issues in
a case has never been thought a necessary component of equal justice, and
with good reason. For one thing, it is virtually impossibie to find a judge
who does not have preconceptions about the law. As then-Justice Relnquist
observed of our own court: “Since most Justices come to this bench no
earlier than their middle years, it would be unusual if they had not by that
time formulated at least some tentative notions that would influence them in
their interpretation of the sweeping clauses of the Constitution and their
interaction with one anmother. It would be not merely unusual, but
extraordinary, if they had not at least given opinions as to constitutional
issues in their previous legal carsers.” Indeed, even if it were possible to
select judges who did not have preconceived views on legal issues, it would
hardly be desirable to de so. Id. {Internal citation omitted.)

Justice Rehnquist also wrote in Laird that a lack of preconceived views on legal issues “would be
evidence of lack of qualification, not lack of bias.” /2.

Next, Justice Scalia said that the state’s interest in impartiality “might be described as [an
interest] in open-mindedness. This quality in a judge demands, not that he have no
preconceptions on legal issues, but that he be willing to consider views that oppose his
preconceptions, and remain open to persuasion, when the issues arise in a pending case.” In
response, Justice Scalia pointed out that judges will often have expressed an opinion on a legal
issue, yet we nevertheless deem them able to sit in a case raising that issue. Justice Scalia wrote:

Most frequently, of course, that prior expression [of a legal position] will
have occurred in ruling on an earlier case. But judges often state their views
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on disputed legal issues outside the context of adjudication — in classes that
they conduct, and in books and speeches. Id. at 2537.

Here Justice Scalia cited Canon 4(B) of the ABA Code of Judicial Conduct, which provides: “A
judge may write, lecture, teach, speak and participate in other extra-judicial activities conceming
the law.” (The Code of Conduct for U.S. Judges has 2 parallel provision in Canon 4(A).) The
definition of “law” about which judges may speak and write explicitly includes “decisional law.”
ABA Code, Terminology. Although the authority 10 engage in “extra-judicial activities
concerning the law {is] subject to the requirements of this Code,” that clause “is used notably in
connection with the judge’s governmental, civic or charitable activities.” Canon 4(B),
Comrnentary.,

It does not matter to this analysis that the candidate in Republican Party was running for
elective office while nominees before you seek confirmation in the United States Senate.
Republican Party tells us that impartiality is not compromised when a judge or candidate
criticizes decisional law. Its holding does not depend on whether the candidate is seeking
election or confirmation. Consequently, it would be appropriate for the nominee to reply. If
anything, Republican Party presented & more compelling case for restricting speech because the
candidate there, if glected, would be in 2 position to change the law with which he disagreed.

Of course, a candidate for judicial office should not signal how he or she would decide
particular cases. But speaking generally, even critically, about decisional law is quite different
from addressing how the nominee would decide particular cases. Republican Party, id. at 2535-
36 (distinguishing between speech that reveals partiality toward “parties” and speech that reveals
a position on “issues”). Obviously, this requires some line-drawing and sensitivity on the part of
both the Judiciary Committee and the nominee. But the distinction is clear. See generally,
Stephen Gillers, “If £lected, I Promise [ ]~ Whar Should Judicial Candidates Be Allowed
ro Say?, 35 Ind. L. Rev. 726 (2002). Furthermore, the risk of nominees signaling how they
woilld decide particular cases is illusory in this situation because they will be bound to apply
Supreme Court decisions with which they disagree.

I hope I have responded adequately to the question posed by your office. Please feel free
to call me if | can be of further assistance.

Sincerely yours,

S A

Stephen Gillers
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News Release

JUDICIARY COMMITTEE

United States Senate » Senator Orrin Hatch, Chairman

April 30, 2003 Contact: Margarita Tapia, 202/224-5225

Statement of Chairman Orrin G. Hatch
Before the United States Senate Committee on the Judiciary
Hearing on the nomination of

John G. Roberts, Jr., for the
U.S. Court of Appeals for the D.C. Circuit

1 am pleased today to welcome to the Committee four outstanding nominees. We will
consider three judicial nominees: John Roberts for the District of Columbia Circuit, David
Campbell for the District of Arizona, and Maury Hicks for the Western District of Louisiana.
We will also hear from Will Moschella, who has been nominated to be Assistant Attorney
General for the Office of Legislative Affairs at the Department of Justice Office.

Let me say a few words about our first nominee, John Roberts, who has quite a history as
a judicial nominee. He was originally nominated for a seat on the D.C. Circuit more than 11
years ago by the first President Bush, but was never given a hearing and was never confirmed.
He was renominated by the current President Bush on May 9, 2001, but he did not receive a
hearing in the 107® Congress. He was then renominated for the third time this past January. All
told he has been nominated by two different presidents on 3 separate occasions for the federal
appellate bench.

The Committee finally held a hearing on Mr. Roberts’s nomination on January 29, 2003.
During that marathon hearing, which started at 9:30 a.m. and did not end until after 9:00 p.m., he
answered every question that he was asked in a precise and informative manner. He also
answered myriad written questions submitted to him after the hearing — more than 70, to be
precise. The Committee favorably reported his nomination for consideration by the full Senate
with bipartisan support: All ten Republican Members of the Committee voted for Mr. Roberts,
along with four Democratic Members. However, pursuant to an agreement between the
Republican and Democratic Senate leadership, I have asked Mr. Roberts to return for this
hearing with the clear understanding that his nomination will move to the Senate floor for an up
or down vote without undue delay. This means that, pursuant to our agreement, the Committee
will vote on Mr. Roberts’s nomination a week from tomorrow, which is Thursday, May 8. Any
written questions should accordingly be submitted to Mr. Roberts and the other nominees no
later than 5:00 p.m. on Friday, May 2.

Mr. Roberts is widely considered to be one of the premier appellate litigators of his
generation. His legal accomplishments are superb and include a remarkable 39 arguments before
the United States Supreme Court. His record leaves no doubt that he is mainstream and fair.
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During the course of his career, he has argued both sides of the same issue in different cases,
demonstrating that he is indeed a lawyer’s lawyer. He has also represented parties from all sides
of the political spectrum. His clients have included large and small corporations, trade
organizations, non-profit organizations, states, and individuals. It is an honor to have such a
remarkable legal mind before this Committee.

I would like to make just a few comments about Mr. Roberts’s legal background. Upon
graduating magna cum laude from Harvard Law School, he served as a law clerk for Second
Circuit Judge Henry Friendly, and then for Supreme Court Justice William Rehnquist. His
public service career included tenure as special assistant to Attorney General William French
Smith, Associate White House Counsel, and Principal Deputy Solicitor General. Since 1993, he
has been a partner with the prestigious D.C. law firm of Hogan & Hartson, where his practice has
focused on federal appellate litigation.

There is no question that Mr. Roberts has the experience and intelligence to be an
outstanding federal appellate judge. And if the support for his nomination from his peers is any
indication, he also has the requisite judicial temperament and unbiased fairness that are the
hallmarks of truly great judges. One letter the Committee received is from 156 members of the
D.C. Bar, all of whom urge Mr. Roberts’s swift confirmation. The letter is signed by such legal
luminaries as Lloyd Cutler, who was White House Counsel to both President Carter and
President Clinton; Boyden Gray, who was White House Counsel to the first President Bush; and
Seth Waxman, who was President Clinton’s Solicitor General. The letter states:

“Although, as individuals, we reflect a wide spectrum of political party affiliation and
ideology, we are united in our belief that John Roberts will be an outstanding federal
court of appeals judge and should be confirmed by the United States Senate. He is one of
the very best and most highly respected appellate lawyers in the nation, with a deserved
reputation as a brilliant writer and oral advocate. He is also a wonderful professional
colleague both because of his enormous skills and because of his unquestioned integrity
and fair-mindedness. In short, John Roberts represents the best of the bar and, we have
no doubt, would be a superb federal court of appeals judge.”

Another letter is from 13 of Mr. Roberts’s former colleagues at the Solicitor General’s
Office. This letter states, “Although we are of diverse political parties and persuasions, each of
us is firmly convinced that Mr. Roberts would be a truly superb addition to the federal court of
appeals. ... Mr. Roberts was attentive and respectful of all views, and he represented the
United States zealously but fairly. He had the deepest respect for legal principles and legal
precedent — instincts that will serve him well as a court of appeals judge.”

Others echo these sentiments. Clinton Solicitor General Seth Waxman called Mr.
Roberts an “exceptionally well-qualified appellate advocate[].” Another Clinton Solicitor
General, Walter Dellinger, said, “’In my view . . . there is no better appellate advocate than John
Roberts.”™ And Yale Law Professor provided this personal glimpse: . .. I asked Mr. Roberts
whether he would be comfortable taking me — a Democratic young lawyer — under his wing. His
response: ‘Not only would I be comfortable with it, I want you here because I want to learn what
others who may at times see the world differently than I think.””
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In my view, this is precisely the type of person we want to see confirmed as a federal
appellate judge - one who will be respectful of all sides of an argument and who will follow the
law, not some personal agenda, in deciding which party should prevail. Ihave every confidence
that John Roberts will make a sterling addition to the D.C. Circuit, and I look forward to hearing
from him today.

I will reserve my remarks about the other nominees we are considering until their panels
are called forward.

###
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Statement of Senator Orrin G, Hatch, Chairman

Before the Committee on the Judiciary
United States Senate

on the Nominations of

David G. Campbell for the U.S. District Court
for the District of Arizona
and
S. Maurice Hicks, Jr., for the U.S. District Court
for the Western District of Louisiana

April 30, 2003

I would now like to welcome to the Committee the two district
nominees we will consider today. I think we can all agree that they have
exhibited great patience here today, an attribute that will serve them well as
federal trial judges. Both of these nominees have been introduced and
lavished with praise by their home state senators and, in the case of Mr.
Hicks, two congressmen as well, so I will keep my remarks brief.

David Campbell, our nominee to the U.S. District Court for the
District of Arizona, has a wealth of legal experience that will serve him well
on the federal bench. I must say that he demonstrated excellent judgment
early on by choosing to attend law school at the University of Utah. Upon
graduation, Mr. Campbell clerked for Ninth Circuit Judge Clifford Wallace,
and for then Associate Justice William Rehnquist on the United States
Supreme Court. He joined the law firm of Meyer, Hendricks, Victor,
Osborn & Maledon in 1982 and became a partner there in 1986. Since 1995,
Mr. Campbell has been a partner at Osborn Maledon where he practices in
the area of general civil litigation. In addition to his distinguished legal
career, Mr. Campbell has been a great asset to his community and has
donated many hours of pro bono service and volunteer time to help
individuals and families in need in his community.

Maurice Hicks, our nominee for the Western District of Louisiana,
has also had a distinguished legal career. Upon graduation from Louisiana
State University Law School, Mr. Hicks worked for the Louisiana
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Legislative Council. He then embarked on a 25-year career in private
practice. A founding partner of his law firm, Mr. Hicks has developed an
expertise in commercial and insurance-related litigation, torts, and
intellectual property claims. Despite the demands of his practice, he has also
devoted time in his legal career for pro bono work, including preparing wills
for the elderly and working with adjudicated juveniles. Mr. Hicks’s
extensive experience and familiarity with the courtroom will serve him well
on the federal bench.

1 welcome both of these fine nominees to the Committee, and 1 look
forward to hearing from them.
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Statement of Senator Orrin G. Hatch
Before the Senate Judiciary Committee
Hearing on the Nomination of William Moschella for
Assistant Attorney General for Legislative Affairs
April 30, 2003

I would like to start our final panel of the day by
welcoming Mr. Moschella before the Committee and
congratulating him for being nominated by President Bush. It
is a true pleasure to have Mr. Moschella before the
Committee. His impressive background and past government
service make me confident that he will be a great asset to the
Department of Justice, the Committee and the American
people.

The Assistant Attorney General for Legislative Affairs
serves as the legislative liaison between Congress and the
Department of Justice. Some of the staff, and indeed many
Members, might argue that this position is the most important
position at the Department.

The Office of Legislative Affairs must represent the
interests and opinions of the Department before Congress.
This is no small task, given the number of important issues
facing our country today. The Office also internally
coordinates testimony given before the Senate and the House
of Representatives. Furthermore, the Office reviews
legislation proposed by other departments with the Office of
Management and Budget and other executive branch
agencies.
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Mr. Moschella is well prepared for heading this important
office. He has served in a number of government positions and
is very familiar with the inner workings of Congress. From
1990 to 1997, Mr. Moschella held a variety of positions for
Congressman Frank Wolf while he attended law school at
George Mason University. From 1997 to the present, Mr.
Moschella served on the House Committee on Government
Reform, the House Committee on Rules, and, most recently, the
House Committee on the Judiciary. While at the House
Judiciary Committee, he has served in a variety of roles,
including Chief Investigative Counsel and Chief Legislative
Counsel under the leadership of current Chairman James
Sensenbrenner. Mr. Moschella earned a reputation for being a
fair-minded and diligent Chief Counsel, who developed a
detailed and thorough understanding of the inner workings of
the Department of Justice.

I understand that Chairman Sensenbrenner wanted to testify
today but was unable to do so because of a prior commitment.
He has sent a letter to the Committee in support of Mr.
Moschella’s nomination. I also note that the Committee has
received letters of support from Congressman Conyers, the
Ranking Member of the House Judiciary Committee, and from
Virginia Senator George Allen. I will submit all of these letters
for the record.

Mr. Moschella’s experience in Congress, along with his
significant experience in working with the Justice Department
on a variety of issues, make him well qualified to serve as the
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Assistant Attorney General for Legislative Affairs, and our
liaison with the Department.

Let me close by again expressing my pleasure in having such
a well qualified nominee before us today. I am hopeful that this
Committee and the Senate as a whole will move quickly to
confirm him.
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Yale Law School

NEAL KUMAR KATYAL
Visiting Professor of Law
February 22, 2002

Senator Patrick Leahy

Chairman, Senate Judiciary Committee
United States Senate

Washington, DC

Dear Senator Leahy:

I am writing to urge the confirmation of John G. Roberts as a Judge on the United States
Court of Appeals for the District of Columbia. I have had the privilege of having some firsthand
experience with Mr. Roberts that may shed light on his nomination. I believe him to be the very
finest advocate I have ever seen before the Court, and a man of the highest integrity.

I know Mr. Roberts quite well because I worked with him for three months on a daily
basis after I graduated from law school. Before accepting employment with his law firm, Hogan
& Hartson, I asked Mr. Roberts whether he would be comfortable taking me—a Democratic
young lawyer—under his wing. His response: “Not only would I be comfortable with it, I want
you here because I want to learn what others who may at times see the world differently than I
think.” Over the years, I have often come back in my mind to Mr. Roberts’ response, as an
aspiration for me to strive towards and as an example for my students. It was evident to me
when he said it, and clear in the subsequent months, that his statement was sincerely heartfelt.
Over those months, I was treated with respect and care as we worked through several
extraordinarily complicated legal issues together. Mr. Roberts has always sought out different
points of view, and has avoided the trap that most of us at one time or another fall into, of just
talking to those with whom we feel most comfortable. These skills, among others, make him,
quite simply, the most talented lawyer with whom I have ever worked. He is careful and honest,
a beautiful writer and a kind manager to boot.

In the 100 or so Supreme Court arguments I have seen, John has been the best advocate 1
have ever come across. The reason why is simple: he is remarkably honest with the Court. He
does not try to hide the caselaw on the other side of his position, rather, he confronts it directly
and with skill. I believe very strongly that he would act no differently as a lower court judge, and
that he would approach judicial precedent with the honesty and the care with which it is due. For
the above reasons, I would have no hesitation whatsoever in recommending any student of mine
— liberal or conservative — to clerk for him. He would quite simply be one of the top handful of
judges in the country, not simply in terms of sheer intelligence, but also in terms of disposition.

P.0. BOX 208215, NEW HAVEN, CONNECTICUT 06520-8215 - TELEPHONE 203 432-4825 - FACSIMILE 203 432-1040
COURIER ADDRESS 127 WALL STREET, NEW HAVEN, CONNECTICUT 06511 - EMAIL NEAL.KATYAL@YALE.EDU
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In short, I believe that John Roberts has the integrity, temperament, and brilliance to be
one of the finest judges to have ever served on the United States Court of Appeals for the District
of Columbia. I urge you to begin the process of confirming him.

Sincerely,

Yl Wy

Neal Katyal
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f From the of fiee of’

Senator Edward M. Kennedy

o/’ V77 ssachusel?s

FOR IMMEDIATE RELEASE CONTACT: Stephanie Cutter
April 30, 2003 (202) 224-2633

OPENING STATEMENT OF SENATOR EDWARD M. KENNEDY AT THE
JUDICIARY COMMITTEE EXECUTIVE SESSION ON THE
JOHN ROBERTS NOMINATION

We welcome the nominee back to the Committee to continue the truncated hearing which
began three months ago. T hope that the decision to continue this hearing, after the confusion and
conflict of the past few months, is a sign that we can restore the broader sense of comity and
good will which has characterized the operations of this Committee for most of the four decades
during which I have served on it.

The advice and consent function assigned to us by the framers of the Constitution is vital
designed not only for themselves but for all future generations. We do not sit here today merely
to express our individual preferences about particular judges or even to express the preferences
of our constituents. We act today as inheritors of a great tradition and a great responsibility to
balance the powers of the Executive branch in selecting the members of the Judicial Branch.

We were given the advice and consent power over judicial appointments so that the two
elected branches — the Executive and the Legislative — would share co-ordinate and co-equal
responsibility for the third branch, the “undemocratic” branch where judges are insulated from
us, from the President and from the electorate by lifetime appointments.

But the framers gave us insulation too, so that we could exercise our functions —
including the advice and consent function ~ fearlessly and freely even when required to consider
the actions of a popular President. We were given six-year terms — longer than the House and
longer than the President. We were given staggered terms, so that no more than a third of us
would be at risk at one time. And we were given the authority to set our own rules for the way
we exercise our responsibilities, including advice and consent.

We have a historic obligation to assure that the Judicial branch remains free and
independent, that it is not a political tool of the Executive, that its obligation is to the
Constitutional principles and Constitutional rights which lie at the heart of our democracy. Our
role is positive and proactive, not passive and reactive, regardless of whether the President shares
our political or philosophical views.

-more-
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And we on the Judiciary Committee have a unique role which we cannot fulfill unless we
have ample opportunity in Committee to question the nominees and to discuss in detail how we
think the advice and consent power should be exercised with respect to each nominee. That
process resumes today with respect to Mr. Roberts.

His appointment is a special one because he has been nominated for a special court. The

D.C. Circuit makes decisions with national impact on the lives of all of the American people.
Its decisions govern the scope and effectiveness of

-occupational health and safety laws

-consumer protection laws

-federal labor laws

-fatr employment laws, including race, gender, and disability discrimination cases

-workers’ rights to organize

-Clean Air Act rules

-Freedom of information rules

-First Amendment rights in broadcast media

and many other rights of individuals under the Constitution and laws enacted by Congress.

And so we must take special care with this and all other appointments to this court.

No one has a right to be appointed to any federal appellate court. The burden is on the
President and the nominee to demonstrate that the nomination should be consented to. Of
course, the less weight the President places on the Senate’s “advice” role, the more weight must
be placed on our consent role. Because the District of Columbia has no Senators of its own, the
usual pre-appointment consultation has not occurred, leaving an even heavier burden on the
process we conduct today. Let us approach it with the seriousness of purpose and deliberation it
deserves.

.30-
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Statement of Senator Jon Ky! on David Campbell

I strongly support the nomination of David Campbell to the District Court.

David G. Campbell is a partner in the Phoenix, Arizona law firm of Osborn Maledon.
Mr. Campbell graduated from the University of Utah Law School in 1979, where he was a Note
Editor on the Law Review and was awarded Order of the Coif. Following graduation Mr.
Campbell worked as a law clerk for Judge J. Clifford Wallace of the United States Court of
Appeals for the Ninth Circuit and Justice William H. Rehnquist of the Supreme Court of the
United States.

Mr. Campbell’s law practice for the last 20 years has focused primarily on civil litigation.
He has handled state constitutional cases, litigation brought by the Resolution Trust Corporation,
mass tort cases, class actions, environmental cases, and various business disputes. His cases
have been litigated in federal and state courts, often as complex, multi-party lawsuits.

Mr. Campbell served on the Arizona State Bar Association’s Committee on Rules of
Professional Responsibility, as a member and chairman of a State Bar disciplinary hearing
committee, and as co-bar counsel in a major bar disciplinary case. He is on the State Bar’s
Multi-Jurisdictional Practice Task Force, has taught by invitation in the State Bar’s professional
course, has served as a panel member for the Arizona Commission on Judicial Performance
Review, is currently Chairman of the Arizona Lawyer Representatives to the Ninth Circuit

Judicial Conference, and has served as President of the Sandra Day O’Connor Inn of Court.

Mr. Campbell has taught as an adjunct professor of law at the Arizona State University
Law School and as a visiting professor at the J. Reuben Clark Law School at Brigham Young
University, where he was named Professor of the Year. He has published articles on lawyer
ethics and civil procedure.

Mr. Campbell and his wife, Stacey, are the proud parents of five children.
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U.S. SENATOR PATRICK LEAHY

CONTACT: David Carle, 202-224-3693 VERMONT

Statement of Senator Patrick Leahy
Judiciary Committee Hearing
On the Nomination of John Roberts
To the Court of Appeals for the District of Colombia
April 30, 2003

We welcome John Roberts, who is nominated to the United States Court of Appeals for the
District of Columbia Circuit. 1am pleased that Mr. Roberts will receive the undivided attention
that a lifetime nomination to this circuit deserves, and I look forward to hearing his answers to
our questions. When we last saw Mr. Roberts he was flanked by two other circuit court
candidates -- Sixth Circuit nominees Jeffrey Sutton and Deborah Cook. As he will recall, the
overwhelming majority of questions during that marathon hearing were directed to Mr. Sutton.
Today, we will have a chance to focus on Mr. Roberts in our effort to determine what kind of
judge he would be if confirmed. That Mr. Roberts’ hearing is occurring today is no fault of his
nor of Democratic Members of this Committee. We all regret that he was thrown into that most
unusual hearing earlier this year. i

The District of Columbia Circuit is a most important one. It is a circuit to which President
Clinton nominated two outstanding individuals during his second term. Both were denied
Comumittee votes by the Republican majority. That action has led to the possibility of imbalance
on that Court. Given its special jurisdictional responsibilities, the District of Columbia Circuit is
a most important circuit. The obstruction of President Clinton’s nominees has yet to be remedied
in any regard despite efforts that I and others have made to overcome the errors of the recent past,
while seeking a measure of justice, balance and accommodation.

Next, we will hear from district court nominees Maurice Hicks of Louisiana and David Campbel}l
of Arizona. Both of these attorneys have the support of their home-state Senators for nomination
to the district court. Ilook forward to hearing their testimony.

Finally, we have before us the nomination of William Moschella to be Assistant Attorney
General in the Office of Legislative Affairs at the Department of Justice. This office serves as
the liaison between the Justice Department and Congress. From my personal perspective, this is
an especially important appointment at the moment because the Justice Department has been less
than responsive to this Senate's requests for information. In the wake of September 1 1" and the
corresponding expansion of federal law enforcement practices, many of us have been calling for
and working for appropriate oversight. I have submitted many oversight letters to the Justice
Department containing requests for information that even now await any response. In addition,
the Justice Department is required to respond to Congress’ requirements for reports about various
programs that it funds. For example, as part of an amendment Senator Wyden and 1 offered to
omnibus appropriations legislation, the Justice Department is required to contribute to a report

senator_leahy @leahy.senate.gov

httne/fleahvy cenate cov/
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regarding the current and future use of technologies being developed by the Total Information
Awareness project at the Defense Department.

Tlook forward to hearing how Mr. Moschella will work to improve the quantity and the quality
of the Justice Department’s communication with Congress. Many of us know Mr. Moschella and
worked with him as he served on the staff of the House Judiciary Comunittee. Iknow that
Chairman Sensenbrenner and Chairman Hyde think the world of him and know that others on the
Comumnittee, both Democrats and Republicans, respect his integrity, ability and commitment. I
share their positive view of Mr. Moschella. 1 trust that he will not forget his “roots” and that he
will be working to ensure that questions and concerns from members from both sides of the aisle
and from both chambers of Congress get the attention of the Department and receive responsive
answers.

#AHEH
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December 18, 2002

The Honorable Tom Daschle
The Honorable Orrin Hatch™
The Honorable Patrick Leahy
The Honorable Trent Lott
United States Senate
Washington, D.C. 20510

Re:  Judicial Nomination of John G. Roberts, Jr. to the United States Court of ppeals
for the District of Columbia Circuit

Dear Senators Daschle, Hatch, Leahy, and Lott:

The undersigned are all members of the Bar of the District of Columbia and are writing in
support of the nomination of John G. Roberts, Jr., to serve as a federal court of appeals judge on the
United States Court of Appeals for the District of Columbia Circuit. Although, as individuals, we
reflect a wide spectrum of political party affiliation and ideology, we are united in our belief that
John Roberts will be an outstanding federal court of appeals judge and should be confirmed by the
United States Senate. He is one of the very best and most highly respected appellate lawyers in the
nation, with a deserved reputation as a brilliant writer and oral advocate. He is also a wonderful
professional colleague both because of his enormous skills and because of his unquestioned integrity
and fair-mindedness. In short, John Roberts represents the best of the bar and, we have no doubt,
would be a superb federal court of appeals judge.

Thank you.
Sincerely,

Donald B. Ayer, Jones, Day, Reavis & Pogue E. Edward Bruce, Covington & Burling

Leouis R. Cohen, Wilmer, Cutler & Pickering William Coleman, O’Melveny & Myers

Lloyd N. Cutler, Wilmer, Cutler & Pickering Kenneth Geller, Mayer, Brown, Rowe & Maw
C. Boyden Gray, Wilmer, Cutler & Pickering Mark Levy, Howrey, Simon, Amold & White

Maureen Mahoney, Latham & Watkins John E. Nolan, Steptoe & Johnson

Carter Phillips, Sidley, Austin, Brown & Wood  John H. Pickering, Wilmer, Cutler & Pickering
E. Barrett Prettyman, Jr., Hogan & Hartson Allen R.Snyder, Hogan & Hartson

George J. Terwilliger III, White and Case Seth Waxman, Wilmer, Cutler & Pickering

(Signatures continued next page)
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Page 2

Jeanne S. Archibald, Hogan & Hartson

Jeannette L. Austin. Mayer, Brown Rowe & Mawt

James C. Bailey, Steptoe & Johnson

Stewart Baker, Steptoe & Johnson

James T. Banks, Hogan & Hartson

Amy Coney Barrett, Notre Dame Law School

Michael J. Barta, Baker, Botts

Kenneth C. Bass, I, Sterne, Kessler, Goldstein & Fox
Richard K. A. Becker, Hogan & Hartson

Joseph C. Bell, Hogan & Hartson

Brigida Benitez, Wilmer, Cutler & Pickering

Douglas L. Beresford, Hogan & Hartson

Edward Berlin. Swidler, Berlin, Shereff, Friedman
Elizabeth Beske (Member, Bar of the State of California)
Patricia A. Brannan, Hogan & Hartson

Don O. Burley, Finnegan, Henderson, Farabow, Garrett & Dunner
Raymond S. Calamaro, Hogan & Hartson

George U. Camneal, Hogan & Hartson

Michael Carvin, Jones, Day, Reavis & Pogue

Richard W. Cass, Wilmer, Cutler & Pickering

Gregory A, Castanias, Jones, Day, Reavis & Pogue

Ty Cobb, Hogan & Hartson

Charles G. Cole, Steptoe & Johnson

Robert Com-Revere, Hogan & Hartson

Charles Davidow, Wilmer, Cutler & Pickering

Grant Dixon, Kirkland & Ellis

Edward C. DuMont, Wilmer, Cutler & Pickering

Donald R. Dunner, Finnegan Henderson Farabow Garrett & Dunner
Thomas J. Eastment, Baker Botts

Claude S. Eley, Hogan & Hartson

E. Tazewell Ellett, Hogan & Hartson

Roy T. Englert, Jr., Robbins, Russel], Englert, Orseck & Untereiner
Mark L. Evans, Kellogg, Huber, Hansen, Todd & Evans
Frank Fahrenkopf, Hogan & Hartson

Michele C. Farquhar, Hogan & Hartson

H. Bartow Farr, Farr & Taranto

Jonathan J. Frankel, Wilmer, Cutler & Pickering
Jonathan S. Franklin, Hogan & Hartson

David Frederick, Kellogg, Huber, Hansen, Todd & Evans
Richard W. Garnett, Notre Dame Law School

(Signatures continued next page)
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Page 3

H.P. Goldfield, Vice Chairman, Stonebridge International
Tom Goldstein, Goldstein & Howe

Griffith L. Green, Sidley, Austin, Brown & Wood
Jonathan Hacker, O'Melveny & Myers

Martin J. Hahn, Hogan & Hartson

Joseph M. Hassett, Hogan & Hartson

Kenneth J. Hautman, Hogan & Hartson

David J. Hensler, Hogan & Hartson

Patrick F. Hofer, Hogan & Hartson

William Michael House, Hogan and Hartson
Janet Holt, Hogan & Hartson

Robert Hoyt, Wilmer, Cutler & Pickering

A. Stephen Hut, Jr., Wilmer, Cutler & Pickering
Lester S. Hyman, Swidler & Berlin

Sten A. Jensen, Hogan & Hartson

Erika Z. Jones, Mayer, Brown, Rowe & Maw

Jay T. Jorgensen, Sidley Austin Brown & Wood
John C. Keeney, Jr., Hogan & Hartson

Michael K. Kellogg, Kellogg, Huber, Hansen, Todd & Evans
Nevin J. Kelly, Hogan & Hartson

J. Hovey Kemp, Hogan & Hartson

David A. Kikel., Hogan & Hartson

R. Scott Kilgore, Wilmer, Cutler & Pickering
Michael L. Kidney, Hogan & Hartson

Duncan S. Klinedinst, Hogan & Hartson

Robert Klonoff, Jones, Day Reavis & Pogue

Jody Manier Kris, Wilmer, Cutler & Pickering
Chris Landau, Kirkland & Ellis

Philip C. Larson, Hogan & Hartson

Richard J. Lazarus, Georgetown University Law Center
Thomas B. Leary, Commissioner, Federal Trade Commission
Darryl S. Lew, White & Case

Lewis E. Leibowitz, Hogan & Hartson

Kevin J. Lipson, Hogan & Hartson

Robert A. Long, Covington & Burling

C. Kevin Marshall, Sidley Austin Brown & Wood
Stephanie A. Martz, Mayer, Brown, Rowe & Maw
Warren Maruyama, Hogan & Hartson

George W. Mayo, Jr., Hogan & Hartson

Mark E. Maze, Hogan & Hartson

Mark S. McConnell, Hogan & Hartson

Janet L. McDavid, Hogan & Hartson

(Signatures continued next page)
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Page 4

Thomas L. McGovern I, Hogan & Hartson

A. Douglas Melamed, Wilmer, Cutler & Pickering

Martin Michaelson, Hogan & Hartson

Evan Miller, Hogan & Hartson

George W. Miller, Hogan & Hartson

William L. Monts III, Hogan & Hartson

Stanley J. Brown, Hogan & Hartson

Jeff Munk, Hogan & Hartson

Glen D. Nager, Jones Day Reavis & Pogue

William L. Neff, Hogan & Hartson

J. Patrick Nevins, Hogan & Hartson

David Newmann, Hogan & Hartson

Karol Lyn Newman, Hogan & Hartson

Keith A. Noreika, Covington & Burling

William D. Nussbaum, Hogan & Hartson

Bob Glen Odle, Hogan & Hartson

Jeffrey Pariser, Hogan & Hartson

Bruce Parmly, Hogan & Hartson

George T. Patton, Jr., Bose, McKinney & Evans

Robert B. Pender, Hogan & Hartson

John Edward Porter, Hogan and Hartson (former Member of Congress)

Philip D. Porter, Hogan & Hartson

Patrick M. Raher, Hogan & Hartson

Laurence Robbins, Robbins, Russell, Englert, Orseck & Untereiner

Peter A. Rohrbach, Hogan & Hartson

James J. Rosenhauer, Hogan & Hartson

Richard T. Rossier, McLeod, Watkinson & Miller

Charles Rothfeld, Mayer, Brown, Rowe & Maw

David J. Saylor, Hogan & Hartson

Patrick J. Schiltz, Associate Dean and St. Thomas More Chair in Law
University of St. Thomas School of Law

Jay Alan Sekulow, Chief Counsel, American Center for Law & Justice

Kannon K. Shanmugam, Kirkland & Ellis

Jeffrey K. Shapiro, Hogan & Hartson

Richard S. Silverman, Hogan & Hartson

Samuel M. Sipe, Jr., Steptoe & Johnson

Luke Sobota, Wilmer, Cutler & Pickering

Peter Spivak, Hogan & Hartson

Jolanta Sterbenz, Hogan & Hartson

Kara F. Stoll, Finnegan, Henderson, Farabow, Garrett & Dunner

Silvija A. Strikis, Kellogg, Huber, Hansen, Todd & Evans

Clifford D. Stromberg, Hogan & Hartson

(Signatures continued next page)
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Mary Anne Sullivan, Hogan & Hartson

Richard G. Taranto, Farr & Taranto

John Thorne, Deputy General Counsel, Verizon Communications Inc.
& Lecturer, Columbia Law School

Helen Trilling, Hogan & Hartson

Rebecca K. Troth, Washington College of Law, American University

Eric Von Salzen, Hogan & Hartson

Christine Varmey, Hogan & Hartson

Ann Morgan Vickery, Hogan & Hartson

Donald B. Verilli, Jr., Jenner & Block,

J. Warren Gorrell, Jr., Chairman, Hogan & Hartson

John B. Watkins, Wilmer, Cutler & Pickering

Robert N. Weiner, Amold & Porter

Robert A. Welp, Hogan & Hartson

Douglas P. Wheeler, Duke University School of Law

Christopher J. Wright, Harris, Wiltshire & Grannis

Clayton Yeutter, Hogan & Hartson (former Secretary of Agricuiture)
Paul J. Zidlicky, Sidley Austin Brown & Wood

The Honorable Alberto Gonzales
Counsel to the President
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May 23, 2001

The Honorable Patrick J. Leahy = NSB A.

United States Senate
433 Russell Senate Office Building

‘Washington, DC 20510 Excellence and Equity
in Public Education

Dear Senator Leahy: . through School Board
Leadership

We write to support the nomination of John G. Roberts, Jr. for the D.C. Circuit Court of
Appeals.

The National School Boards Association is the nationwide. organization representing
public school governance. NSBA'’s mission is to foster excellence and equity in public
elementary and secondary education through leadership. Founded in 1940, NSBA is a
not-for-profit federation of associations of schoo! boards across the United States and its
territories. NSBA represents the nation’s 95,000 school board members that govern
14,980 local school districts serving the nation’s more than 47 million public school
students.

It is clear from his professional record that John Roberts is a highly intelligent and
motivated attorney. Mr. Roberts has distinguished himself as an outstanding legal
scholar from the start of his career. He was managing editor of the law review at Harvard
Law School and served as a Supreme Court clerk for Justice Rehnquist. He continues to
excel in private practice and is a distinguished member of the Supreme Court Bar.

What may not be as clear from the written record is his character. Mr. Reberts is a
dedicated public servant. He has represented a number of public bodies himself, and
further, regularly provides assistance to many other attorneys who also represent public
entities. Mr. Roberts is among those attorneys who are always willing to contribute their
time and professional expertise. He has often given his time to provide training, counsel,
and advice to others. He has participated on programs within the National School Boards
Association and the Counsel of School Attoreys as a speaker and author.

In addition, he has been willing to assist school attorneys as they have prepared to present
arguments in the United States Supreme Court. His willingness to spend extended time
assisting others comes from his dedication to improving the practice of law. He is not
outcome oriented in his approach to legal issues. Instead, he seeks accuracy and fairness
in his work. He is always willing to take the time to do things right; and be is willing to
support others who exhibit similar values. Above all, he personifies the qualities of an
outstanding jurist with his even-temper and respectful demeanor.

National School Boards Association
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Socrates wrote that a judge should have four characteristics — “to hear courteously, to
answer wisely, to consider soberly, and to decide impartially”. We are confident that Mr.
Roberts possesses all of these attributes.

Sincerely,

A | / Q\ 0 N
L%M fi/ 4? ans ,/”Vk AT AR AN
Anne L. Bryant ( Julie Underwood
Executive Director “General Counsel/Associate

Executive Director
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RoBsINs, RusseLL, ENGLERT, OrRsSECK & UNTEREINER LLP

1801 K STrReer, N.W., Sume <t
WASHINGTON, D.C. 20006
PHONE {202) 775-4500

FAX (202) 775-4510

June 25, 2001

The Honorable Patrick Leahy
United States Senator

Senate Judiciary Committee

433 Russell Senate Office Building
United States Senate

Washington, D.C. 20510

Re:  Nomination of John G. Roberts, Jr.
Dear Senator lé.,eahy:

‘We write to support the nomination of John Roberts to the United States Court of
Appeals for the District of Columbia Circuit. Each of us served with Mr. Roberts in the Office of
the Solicitor General during the time that he was Deputy Solicitor General. Although we are of
diverse political parties and persuasions, each of us is firmly convinced that Mr. Roberts would
be a truly superb addition to the federal court of appeals.

As the Committee will doubtless hear from many quarters, John is an incomparable
appellate lawyer. Indeed, it is fair to say that he is one of the foremost appeliate lawyers in the
country. But we know him best in his capacity as Deputy Solicitor General — and in that
capacity, he served his country and the Office of the Solicitor General with great distinction. The
Office then, as now, comprised lawyers of every political affiliation — Democrats, Republicans,
and Independents. Mr. Roberts was attentive to and respectful of all views, and he represented
the United States zealously but fairly. He had the deepest respect for legal principles and legal
precedent — instincts that will serve him well as a court of appeals judge.

In recent days, the suggestion has surfaced in press accounts that Mr. Roberts may be
expected to vote in particular cases along the lines intimated in briefs he filed while in the Office
of the Solicitor General. As lawyers who served in that Office, we emphatically dispute that
assumption. Perhaps uniquely in our society, lawyers are called upon to advance legal arguments
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RoBBINS, RUSSELL, ENGLERT, ORSECK & UNTEREINER LLP -

The Honorable Patrick Leahy
June 25, 2001
Page 2

for clients with whom they may, in their private capacities, disagree. It is not unusual for an
individual lawyer to disagree with a client, while at the same time fulfilling the ethical duty to
provide zealous representation within the bounds of law. And government lawyers, including
those who serve in the Solicitor General’s Office, are no different. They too have clients —
federal agencies and officers, with a broad and diverse array of policies and interests. Moreove:
the Solicitor General, unlike a private lawyer, does not have the option of declining a
representation and telling a federal agency to find another lawver. -

‘We hope the foregoing is of assistance to the Committee in its consideration of Mr.
Roberts’s nomination. He is a superbly qualified nominee.

Very truly yours,

Lawrence S. Robbins
Robbins, Russell, Englert, Orseck
& Untereiner LLP*
1801 K Street, N.-W.
Suite 411
‘Washington, D.C. 20006

Michael Lazerwitz

Cleary, Gottlieb, Steen & Hamilton
2000 Pennsylvania Avenue, NN'W.
Washington, D.C. 20006

Christopher Wright

Harris, Wiltshire & Grannis
1200 18% Street, N.W.
Washington, D.C. 20036

Alan Horowitz

Miller & Chevalier

655 15% Street, N.W.

Suite 900

Washington, D.C. 20005-5701

* All references to institutions are for identification purposes only.
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russeLlL, ENGLERT, ORSECK & UNTEREINER LLP

© Honorable Patrick Leahy
ine 25, 2001

Maureen Mahoney

Latham & Watkins

555 EBleventh Street, N'W.
Suite 1000

Washingion, D.C. 20004-1304

Stephen Marzen

Shearman & Sterling

801 Pennsylvania Avenue, NW.
Ninith Floor

Washington, D.C. 20004-2604

Stephen Nightingale
Counsel
ING North America Insurance Corporation
151 Farmington Avenue, TS31
@ S Hartford, CT 06156-8975

William Kelley
Notre Dame Law School
Notre Dame, IN 46556

Richard Seamon

University of South Carolina
School of Law

Main & Greene Streets — Room 301

Columbia, SC 29208

Thomas Hungar

Gibson, Dunn & Crutcher

1050 Connecticut Avenue, N.W.
Washington, D.C. 20036-5306



193

i3, RUSSELL, ENGLERT, ORSECK & UMEREINER LLP

The Honorable Patrick Leahy
June 25, 2001
Page 4

David Shapiro
Harvard University Law School
Cambridge, MA 02138

Thomas W. Merrill |

John Paul Stevens Professor of Law
Northwestern University Law School
357 East Chicago Avenue

Chicago, IL 60611

John F. Manning

Columbia University School of Law
435 W. 116" Street

New York, NY 10027
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The San Diego Union-Tribune, April 24, 2002 B

Copyright 2002 The San Diego Union-Tribune
The San Diego Union-Tribune

April 24, 2002, Wednesday
SECTION: NEWS;Pg. A-3
LENGTH: 556 words
"HEADLINE: Tahoe Iandownel;s out of luck, Supreme'Court rules
BYLINE: Mark Helm; HEARST NEWS SERVICE

'BODY: .
WASHINGTON - In a victory for environmentalists, the Supreme Court ruled yesterday that

. the government does not have to compensate hundreds of Lake Tahoe, Nev., landowners who
have waited in vain two decades for approval to build lakeside homes. :

“In a 6-3 ruling, the court reaffirmed the right of the government to block property owners
from building for long periods of time on open land to protect the environment or to stop

overdevelopment. .

Writing for the majority, Justice John Paul Stevens-rejected arguments that government
agenciés must either act within a certain time in making environmental decisions on land use '
- or compensate landowners who are banned from building. He said putting short time frames
on temporary ordinances barring construction would "create added pressure on
decision- makers to reach a quick resolution of land-use guestions.”

Stevens said such a system "would only serve to disadvantage those landowners and interest
groups who are not as organized or familiar with the planning process.”

In this case -- Tahoe-Slerra Preservation Council Inc vs. Tahoe Regional Planning -
Agency, 01-1167 -- the parties involved were hundreds of property owners who had bought
land around Lake Tahoe - which straddies the California-Nevada border -- but were
prevented from building homes when an agency representing both states decided to hait
construction to protect the lake from possible environmental damage. The landowners sued

for $27 million.

“In his opinion, Stevens, citing a 1987 Supreme Court decision in a similar case, said
California and Nevada had acted within the "noermal” boundaries of the law and, therefore,
did not owe the Jandowners any money.

However, he sympathized with the landowners, saying building moratoriums that last longer
than one year "shouid be viewed with special skepticism.”

Stevens was joined by Justices Stephen Breyer, Ruth Bader Ginsburg, Anthony Kennedy,
‘Sandra Day O'Connor and David Souter.

In their dissent, three conservatives -- Chief Justice William H. Rehngquist and Justices
Antonin Scalia and Clarence Thomas -~ called the temporary zoning ordinances in the case



195

*endless.” They said the ordinances amounted to a government seizure of the land without
paying for it, a violation of the 5th Amendment's "takings” clause, which says "private
property (shall not) be taken for public use, without just compensation.”

For example, if the government wants to Suild a military base on a farmer's land, it must pay
that farmer a fair price for the land.

Rehnquist said the prohibition on development around Lake Tahoe had dragged ‘on for so
many years that it was a "taking that requires compensation.”

While Rehnquist agreed that Lake Tahoe was a "national treasure” that should be protected
he said the "costs and burdens” of saving the area should be "borne by the pubhc at’ large,

not by a few targeted c:tizens

Er)'vironmenta! groups haned the majority decision, saying it wouid help protect America’s
countryside from suburban sprawl.

On the other side of the issue, Chip Mellor, president of the Institute for Justice, a
conservative legal group in Washington, said the ruling will make it "more difficult for
individuals to hold governments accountable when they prevent them from building homes

on property that is rightfully theirs.”

GRAPHIC: 1 PIC; Andy Barron / Associated Press; During their spring break this month,
Amanda Rippee (left) and Hilary Archer crawied around rocks in Lake Tahoe. The Suprere
Court yesterday ruled against compensating landowners at the lake who have been blocked

from building on their properties.
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Tahoe ruling leaves owners with
empty lots .
It may be impossibie to recoup
investment
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To Ken and Betty Eberle, purchasing two pieces of
land at Lake Tahoe in the late 1970s was to be the
start of what some day would be a dream retirement
home.

 Printer-friendly version
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TOP JOBS

To government officials and environyy lists, that
house represented a potential nightmare of urban
blight, pollution, erosion and damage to a national
treasure.

So officials enforced a building moratorium that
lasted for six years, and new planning restrictions

. make it impossible for the property owners to ever

build,

The Eberles and 399 property owners in the Tahoe
basin argued that the govemment should pay them
for the value they lost on their land during that
period. But on Tuesday, the U.S. Supreme Court
ruled in favor of the government, saying that the
financial constraints of compensating property
owners might force officials to overlook good,
environmentally sound ptanning. Environmentalists
have hailed the ruling as a victory.

"This is big," said Carl Zichella, regional staff
director of the Sierra Club’s California, Nevada and
Hawaii region. "It takes the wind out of the sails of
the property-rights extremists.”

But the Eberles would argue that they are far from
extremists -~ just regular peopie who were hoping to
spend their twilight years by the lake.

"When we bought the land, the boys were just
learning how to ski,” said Ken Eberle, a 68-year-old
retired co-owner of a smali business now living in
Cambria. "At first, we thought we would just build a
cabin for the weekends. But we couldn't afford it.
Later we decided that i could be our retirement
home.”

Because they can never buiid, the Eberles and the
other property owners' land is worth pennies on the
dollar, said Michael Berger, their appellate lawyer.
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"Some can't even walk on the land without a permit,
let alone pitch a tent, " Berger said. " think these
people are pretty much out of luck "

Ken Eberle said he paid $18,000 for the land 24
years ago. With property taxes and maintenance
costs, they have put $40,000 to $50,000 into the
property. In the early 1990s the Forest Service
offered to give the couple $20, 000 for the two
parcels - roughly two-thirds of an acre.

A real estate agent told the Eberles they couid get
as much as $400,000 if the land was buildable. The
average home at Lake Tahoe — without a view of
the lake — on the California side sells for about
$700,000, said real estate experts. it's slightly more
on the Nevada side because the state does not
require residents to pay income or corporate taxes.

Many of the 400 property owners have sold their
land to the Forest Service Lake Tahoe Basin, the
California-Tahoe Conservancy or Nevada State
Lands. The state agencies will buy environmentally
sensitive properties for fair market value.

But according to Berger, the land has little value if
it's not buildable.

Rochelie Nason, executive director of the League to
Save Lake Tahoe, said people buying land in the
early 1970s should have been aware that it was
going to be tough to get permits to bulld new
houses in the Tahoe basin.

“The area was terribly over subdivided,” she said.
“"More development would hurt the water quality,
bring more traffic, create more pollution and turn the
place into an urban area.”

Zichella, of the Sierra Club, said property owners
were taking a chance when they bought land at
Lake Tahoe.

"You buy property on the south rim of the Grand

Canyon you're taking a chance,” he said. "It's the
same with any national treasure.”

E-mail Stacy Finz at sfinz@sfchronicle.com.
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Scroot oF Law

The Honorable Patrick Leahy

433 Russell Senate Office Building
United States Senate

Washington, D.C. 20510

Re: Nominations of John G. Reberts and Miguel A. Estrada

Dear Senator Leahy:

I support the nominations of John Roberts and Miguel Estrada to the United States Court of
Appeals for the District of Columbia Circuit. Iam a lifelong Democrat and have liberal views on most
issues. Nonetheless, from working with these gentlemen in the Department of Justice, I am convinced
that they would be superb and objective federal judges.

From 1990-1996, I was an Assistant to Solicitors General Kenneth Starr, Drew Days, and
(briefly) Acting Solicitor General Walter Dellinger. Asa result, I worked in the Solicitor General’s
Office during most of Messts. Roberts’ and Estrada’s tenure there. Indeed, I worked directly under John
Roberts on many cases in the office, and I came to know Mr. Estrada well, too. Ibelieve that I am in an
excellent position to assess their talents and temperament.

T am sure that you will get plenty of evidence of these men’s legal talent, and so I will focus on
their temperament. I do so, by the way, as someone who strongly supports women's constitutional right
to choose to have an abortion; favors stringent separation of church and state; and recognizes the
existence of, and need for, abundant federal power to enforce civil rights. Mr. Roberts and Mr. Estrada
will judge each case on its merits. They will approach each case without preconceptions. They will
respect the doctrine of stare decisis. They will appreciate the need for the law to be interpreted and
applied with compassion and an understanding of the U.S. Constitution as a living document. They will
strive with their fellow judges to maintain the integrity of the federal bench. In a word, they will be
impeceably judicious.

I I sat down with these men in a room, I suspect that we could find many political issues about
which they and I disagreed. Still, I will consider it a disgrace if these nominees fail to be confirmed.

~Thank you for considering my views.

Sincerely,

?.&(.»—a{ St

Richard H. Seamon, Assistant Professor of Law

UNIVERSITY OF SOUTH CAROLINA BICENTENNIAL 1801-2001

UNiVERSITY Of SouTti CaroLiNa «» Cotumata, South CAROLINA 20208 « 803/777-4155
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ONE HUNDRED EIGHTH CONGRESS

Congress of the Wnited States

Hovse of Representatings
COMMITTEE ON THE JUDICIARY
2138 Ravsurn House Orrice BULDING

WassmnaTon, DC 20515-6216

SOHN CONYERS, S Michgan
RANKING MINORITY MEMBER

HOWARD L 8ERMAN, Calffornia
RICK BQUCAER, Virginis

JERROLD NADLER. New York
ROBERT €. "BOBRY” SCOTT, Wrrginia
MELVIN U WATT, Norsh Carlona

LINDA T. SANCHEZ, Califorosa

(202) 225-3951

nitpiwew. house.govijudiciary

April 28, 2003

The Honorable Orrin Hatch The Honorable Patrick Leahy
Chairman Ranking Member

Senate Committee on Judiciary Senate Committee on the Judiciary
‘Washington, DC 20510 Washington, DC 20510

Dear Chairman Hatch, Senator Leahy, and esteemed Committee Members:

T write to you with disappointment that I will be unable to attend the Committee’s upcoming hearing on
the nomination of William E. Moschella for the position of Assistant Attorney General for Legislative
Affairs. While a longstanding commitment will preclude me from personally introducing Mr. Moschella
to the Committee, I wish to convey my unequivocal support for his confirmation to this position.

For over a decade, Mr. Moschella has served the Congress with distinction. He has developed a textured
understanding of the political, constitutional, and procedural features of the legislative process while
working in the Office of Representative Frank Wolf, on the House Committee on Rules, and on the
House Committee on the Judiciary. During my tenure as Chairman of the Committee on the Judiciary,
Mr. Moschella has been an integral part of my Committee staff. As Chief Legislative Counsel and
Parliamentarian, he has been closely involved with virtually every legislative proposal considered by the
Committee ~ a record of accomplishment which is particularly notable when one considers that the
Committee filed over one hundred legislative reports during the 107 th Congress. 1 would draw particular
attention to Mr. Moschelia’s work on the Patriot Act and H.R. 2215, the latter of which authorized the
Department of Justice for the first time in over twenty years. The experience acquired during bicameral
consideration of these measures buttressed Mr. Moschella’s substantial institutional knowledge of the
Department of Justice and heightened his sensitivity toward issues of continuing congressional interest at
the Department. Mr. Moschella’s record of achievement, professional dedication, and strong personal
character make him exceptionally well-qualified to serve as Assistant Attorney General for Legislative
Affairs.

1t is without hesitation that I give Mr, Moschella my highest recommendation to serve as Assistant
Attorney General for Legislative Affairs and respectfully urge both the Senate Judiciary Committee and
the full Senate to act swiftly to confirm him to this post.
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April 29, 2003

The Honorable Orrin Hatch
Chairman, Commitiee on the Judiciary
U.S. Senate, Washington, DC

Dear Mr. Chairman:

We understand that a hearing has been scheduled on the President’s nomination of Mr. William E.
Moschella to the position of Assistant Attorney General for Legislative Affairs and write to express our
unqualified support for his expeditious consideration and confirmation by the Senate.

Mr. Moschella has ably served the House Committee on the Judiciary for over five years as counsel, Chief
Counsel for Oversight and Investigations, and Chief Legislative Counsel and Parliamentarian. His tenure
on the Judiciary Committee has been marked by extraordinary professional commitment, dedication to the
Committee and to Congress, and uncompromising adherence to the constitutional and procedural safeguards
that guide the legislative process. Mr. Moschella’s intellectual acumen and ability to quickly grasp the
ramifications of complex legislative proposals have facilitated Committee consideration and congressional
passage of signal legislative initiatives over the last several years. His participation in Committee
consideration of the Patriot Act, Homeland Security Act of2002, and the 21st Century Department of Justice
Appropriations Authorization Act deserve special commendation.

As you know, the nature of the legislative process does not always lend itself to perfect harmony. However,
Mr. Moschella has unfailingly striven to amicably resolve differences in a manner that is both respectful and
inclusive. This trait, coupled with his detailed understanding of the procedural and political nuances of the
legistative process, will permit Mr. Moschella to make an outstanding contribution to the cause of justice as
Assistant Attorney General for Legislative Affairs. 1hope you will give his nomination the consideration
and support that it deserves.

Sincerely,
HENRY J. E HOWARD COBLE

Chairman, Subcommittee on Crime,
Terrorism and Homeland Security

seaded”

Committee’on the Judzcxary

AMARSMITH >~ SMEVE CHABOT
Chairman, Subcommittee on Courts, Chairman, Subcommittee on the
the Internet and Intellectual Property Constitution
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HEADLINE: Diversity Serves the Court

BODY:

WITH THE JUDICIAL nominations process engulfed in questions of the ideclogy of potential
judges, many observers are rushing to evaluate the just-completed Supreme Court term
with an avowedly political scorecard. The exercise, it turns out, is largely fruitless. The term
had its share of traditional left-right spatting, but the overali output hardly reflects a
consistent imposition of will by the five-member conservative majority. Rather, the court's
holdings this term are notably eclectic politically, The excesses of the court's conservative
majority remain a cause for concern. The court this term continued its unjustified experiment
in bolstering the sovereign immunity of states against private suits, this time shielding states
from court-like proceedings before federal administrative agencies. It also continued its war
against reasonable federal court review of state court convictions -- holding that Virginia
could execute a man who had been unknowingly represented at trial by an attorney for his
victim. In another case, the court needlessly immunized private prisons against lawsuits by
federal inmates alleging violations of their constitutional rights. And it took a bite out of the
right of individuals not to incriminate themselves, holding that a state may deprive sex
offenders of prison privileges if they refuse to confess to all prior offenses.

But these cases are only part of the story. In the term's most critical cases, the court's
conservative bloc either had the better of the argument or suffered defections that enabled
the liberal bloc to rule. Sometimes, the justices even agreed in fashions that defied
ideological category. The result was a sizable number of valuable decisions.

The court upheld private school vouchers against a church-state challenge, delivering an
important affirmation that state experiments that might alleviate the crisis in American
education will not be aborted. It also struck down the death penalty for the mentally
retarded. It put useful limits on the Americans With Disabilities Act. It delivered to
environmentalists one of their most important court victories in recent years, ruling that a
temporary moratorium on development around Lake Tahoe was not a seizure of private
property that required compensation to property holders.

The justices also gave school districts broader latitude to conduct drug testing of students to
facilitate treatment. And they issued some important free speech decisions -~ affirming the
right of Jehovah's Witnesses to canvass door-to-door without seeking government approval
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first, for example, and clarifying that states unwise enough to hold elections for judicial
offices can't prevent candidates for those offices from speaking their minds about important

issues.

The different groupings (and often sub-groupings) of justices bring differing concerns and
sensitivities to the table. Some of these sensitivities may be useless -- even dangerous -- for
éntire classes of cases but valuable for others. The chronic danger is that one faction
becomes so dominant that it can drown out -- or force into consistent dissent -- the voices of
the other side. But on the Rehnquist court, majorities and alliances continue. to shift with no
side having a monopoly of wisdom or folly. That fact is worth remembering as the battles
over judicial nominations heat up.

LOAD-DATE: July 05, 2002






NOMINATIONS OF CONSUELO MARIA CAL-
LAHAN, OF CALIFORNIA, NOMINEE TO BE
CIRCUIT JUDGE FOR THE NINTH CIRCUIT;
MICHAEL CHERTOFF, OF NEW JERSEY,
NOMINEE TO BE CIRCUIT JUDGE FOR THE
THIRD CIRCUIT; AND L. SCOTT COOGLER,
OF ALABAMA, NOMINEE TO BE DISTRICT
JUDGE FOR THE NORTHERN DISTRICT OF
ALABAMA

WEDNESDAY, MAY 7, 2003

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 9:39 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch,
Chairman of the Committee, presiding.

Present: Senators Hatch, Kyl, Sessions, Craig, Chambliss,
Cornyn, Leahy, Kennedy, Feinstein, Feingold, and Durbin.

Chairman HATCH. We will call this Committee to order, and
rather than give our opening statements at this time, we will wait
for Senator Leahy, but I understand the distinguish Chairman of
the Banking Committee has a hearing this morning, and we are
going to turn to you first, Senator Shelby, and then we will go right
across.

PRESENTATION OF L. SCOTT COOGLER, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE NORTHERN DISTRICT OF ALABAMA,
BY HON. RICHARD SHELBY, A U.S. SENATOR FROM THE
STATE OF ALABAMA

Senator SHELBY. Thank you, Mr. Chairman. I appreciate this.

I would ask that my entire statement regarding the nomination
of Scott Coogler to be the United States District Court Judge for
the Northern District of Alabama be made part of the record in its
entirety.

Chairman HATCH. Without objection.

Senator SHELBY. And, Mr. Chairman, I will be brief.

I am honored to be here before the Committee, and I appreciate
your consideration, realizing we have a very important Banking
Committee starting at 10 o’clock.

Scott Coogler is a sitting circuit judge, a trial judge, in my home
town of Tuscaloosa, Alabama, where he has distinguished himself

(205)
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as a judge. But before that, he distinguished himself as an attorney
and a community leader. He is here today with his wife, Mitzi, and
his tc{lree children Carlson, Hannah, and Allie. I wish they would
stand.

Chairman HaTcH. We welcome all of you.

Senator SHELBY. We are proud of him. We are proud of the work
he has done. And, Mr. Chairman, I believe he will make an out-
standing Federal district judge for the Northern District of Ala-
bama. I endorse his nomination without any reservation, and I
hope that the Committee will hold an expeditious markup and re-
porting to the floor of the Senate.

I appreciate your consideration today, and I know you will do
this. And if you will excuse me, I have got to go to the other com-
mittee.

Chairman HATCH. Thank you, Senator. You are excused, and we
appreciate you taking the time.

Senator SHELBY. Thank you, Mr. Chairman.

Chairman HATCH. And I think it is great for you to take time to
come and support the judge.

[The prepared statement of Senator Shelby appears as a submis-
sion for the record.]

Chairman HATCH. Senator Boxer, we will turn to you next, and
then we will go to Senator Corzine, then to Senator Lautenberg.

PRESENTATION OF CONSUELO MARIA CALLAHAN, NOMINEE
TO BE CIRCUIT JUDGE FOR THE NINTH CIRCUIT, BY HON.
BARBARA BOXER, A U.S. SENATOR FROM THE STATE OF
CALIFORNIA

Senator BOXER. Thank you, Chairman Hatch and members of the
Committee, for allowing me this honor of introducing to you Judge
Consuelo “Connie” Callahan, the nominee for the Ninth Circuit
Court of Appeal. I would ask her to stand so you can see here.

Judge Callahan is a native of California, born in Palo Alto. She
is a graduate of Stanford University and the McGeorge School of
Law at the University of the Pacific. She was the first female and
the first Hispanic judge to sit on the San Joaquin County Superior
Court. Judge Callahan is joined today by her husband, Randy, and,
Mr. Chairman, with your permission, I would ask Judge Callahan’s
husband, Randy, to stand.

Chairman HATCH. We are happy to welcome you here.

Senator BOXER. And I wanted you to know that our nominee has
two grown children, who I know are so proud of their mother. The
children couldn’t be here, but Connie’s best friend’s son, Will, is
here to lend his support, if he would like to stand.

Chairman HATCH. Happy to have you here.

Senator BOXER. I enjoyed very much my visit with Judge Cal-
lahan yesterday in my office. We talked at length about her life,
her accomplishments, her extensive community involvement in
California.

I would ask unanimous consent that the remainder of my state-
ment be placed in the record, but I would like to just tell you a lit-
tle bit about our conversation.

I think what I was most pleased with is that Judge Callahan un-
derstands what a role model she is and that she has taken so much
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time out of her busy schedule to spend time with young people in
schools. And she goes to those schools often, and what they have
done there is to conduct trials in the schools and encourage the stu-
dents to study the details of the court cases. She is reaching out
to generations of Americans, and I always think for our democracy
that is very, very key. We need to encourage participation and in-
terest in civic life, including the judicial process.

She has worked hard to protect children in the area of child
abuse, and she has received public recognition, and as you know,
Mr. Chairman—you have worked with me on this, Senator Biden
has as well—protecting children is very important to me.

She is a former board member and president of the San Joaquin
County Child Abuse Prevention Center, so I applaud her involve-
ment in all of these community issues. I am pleased to introduce
her to you, and I am really looking forward to reading the record,
hearing her answer the questions, but I am very optimistic about
this fine choice.

Chairman HATcH. Well, thank you, Senator Boxer. We are
pleased to have you here and honored to have you here and very
pleased that you have given such good recommendations here
today.

Senator BOXER. Thank you.

Chairman HATcH. Thank you for coming.

Senator Corzine, we will go to you and then Senator Lautenberg.

Senator CORZINE. Mr. Chairman, if you wouldn’t object, I would
defer to Senator Lautenberg. We have this tit-for-tat question
about senior Senator.

Chairman HATCH. Well, I worried about that, too, because he ac-
tually has more years than you do.

Senator CORZINE. Respect is far more important.

Chairman HATCH. Well, that will be fine, and I think it is very
gracious, and, Senator Lautenberg, you should remember that.

PRESENTATION OF MICHAEL CHERTOFF, NOMINEE TO BE
CIRCUIT JUDGE FOR THE THIRD CIRCUIT, BY HON. FRANK
LAUTENBERG, A U.S. SENATOR FROM THE STATE OF NEW
JERSEY

Senator LAUTENBERG. Thank you very much. That is a very gra-
cious thing for one Senator to give another his time. Wow, we don’t
usually see that around here.

Chairman HATCH. That is right. I remember the old days.

Senator LAUTENBERG. There was constant deference, Mr. Chair-
man. That is why it was a little hard to get some things done.

[Laughter.]

Senator LAUTENBERG. In any event, Senator Corzine is a good
friend and I really appreciate it. I have a hearing now that I have
got to go to, and I want to thank you and our ranking member, Pat
Leahy, for holding this hearing on the nomination of Michael
Chertoff to be the circuit court judge for the Third Circuit, and he
is here with his wife, Meryl, and his son and daughter. And if they
would all stand up, you can see what a nice family back-up Michael
Chertoff has.

Chairman HATCH. Really happy to have you all here.
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Senator LAUTENBERG. Thank you very much. It is hard to under-
stand that Michael can be so aggressive in his pursuit of the law
with such a beautiful family.

Chairman HATcH. It is kind of amazing, isn’t it?

Senator LAUTENBERG. But I am pleased that President Bush has
selected a distinguished New Jerseyan for this important seat on
the court of appeals.

Michael Chertoff is a highly intelligent, competent lawyer. I have
known him for a long time. As a matter of fact, we shared space
in the same building in my first term in the Senate. He has com-
piled a long and impressive record of accomplishments in both the
public and private sector. He distinguished himself academically as
an undergraduate at Harvard University and also as a law student
at Harvard.

From 1979 to 1980, he clerked for the U.S. Supreme Court Jus-
tice William J. Brennan, Jr., before taking a job as an Assistant
U.S. Attorney in New York. As U.S. Attorney for the District of
New Jersey from 1990 to 1994, Michael Chertoff aggressively tack-
led organized crime, public corruption, health care and bank fraud,
and he also played a critical role in helping the New Jersey State
Legislature investigate something called racial profiling, an ugly
episode that came about. And I introduced the first bill in the Sen-
ate to ban racial profiling, and I am grateful to Mr. Chertoff for the
interest he took in this matter at the State level.

The Third Circuit is one of the most impressive courts in the
country, and based on past performance, I am confident that Mr.
Chertoff will fit right in.

As you know, Mr. Chairman, sometimes I have a question about
a nominee, but the fact is that there are so many qualified lawyers
that President Bush can and has nominated for different circuits
who enjoy broad support in the Senate, and Mr. Chertoff certainly
is one such candidate.

So I thank you, Mr. Chairman, and I look forward to working
with you, the other Committee members, and the rest of the Senate
to get Michael Chertoff confirmed as quickly as possible. We need
him. He is ready to do the job.

Chairman HATcH. Well, thank you, Senator Lautenberg. That is
high praise indeed, and we are so glad to have you back in the Sen-
ate.

Senator LAUTENBERG. Thank you.

Chairman HATCH. We look forward to continuing to work with
you on these issues, and we are very proud of your colleague as
well. We will excuse you. We know you have a Committee meeting.

Senator LAUTENBERG. Thank you.

Chairman HATCH. Senator Corzine, we are going to go to you,
and then I am going to go to Senator Feinstein afterwards, after
Senator Corzine. Then I will make my statement.

PRESENTATION OF MICHAEL CHERTOFF, NOMINEE TO BE
CIRCUIT JUDGE FOR THE THIRD CIRCUIT, BY HON. JON
CORZINE, A U.S. SENATOR FROM THE STATE OF NEW JER-
SEY

Senator CORZINE. Thank you, Mr. Chairman. Members of the
Committee, it is a pleasure for me to be here, as Senator Lauten-
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berg, to introduce Michael Chertoff. I think he is one of the terrific
people of my State and of the Nation, served our Nation well al-
ready in many, many roles. I sometimes think I should recuse my-
self because he is also a personal friend. I believe very much in
both the quality and character of the man. I welcome his family as
well.

Senator Lautenberg reviewed some of the ways that he has
served our State and Nation extraordinarily ably, and I think he
will do the same as a circuit judge in the important Third Circuit.

Impeccable credentials, whether it is the editor of law review,
Supreme Court law clerk, U.S. Attorney, or Assistant Attorney
General for criminal matters at the Justice Department, in every
job he has taken on his role with great professionalism and excel-
lence, and I am sure he will do so on the bench.

Many of us consider him New Jersey’s “lawyer laureate.” 1 will
agree with that label that a number of our newspapers have placed
him under. But I do want to acknowledge—and I think it is impor-
tant in the context of sometimes the debates we have with regard
to judges—that you can actually support and be very enthusiastic
about the nomination of someone to the bench who you don’t al-
ways agree with on all issues. And that is certainly the case with
Mr. Chertoff. But his temperament and his commitment to prece-
dent and his character in my mind suit well the role of an appel-
late judge, and I am just honored to further place his name before
the Committee and ultimately in front of the Senate floor.

So I think I will leave my full statement to be placed in the
record, but let it be known that this Senator thinks this is one of
the finest lawyers and one of the finest legal minds we have in the
country.

Chairman HATCH. Well, thank you, Senator Corzine. That is high
praise, and we are honored to have you here to give this statement.
I share all of your feelings with regard to Michael Chertoff and I
think almost all of us do. In fact, I hope all of us do in the Senate
because of the great service he has given. But thank you for taking
time to be with us today. I appreciate it.

Senator Feinstein, we will go to you, and then we will go to Sen-
ator Sessions, and then I will give my statement.

PRESENTATION OF CONSUELO MARIA CALLAHAN, NOMINEE
TO BE CIRCUIT JUDGE FOR THE NINTH CIRCUIT, BY HON.
DIANNE FEINSTEIN, A U.S. SENATOR FROM THE STATE OF
CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman. I know
that Senator Boxer has already introduced Consuelo “Connie” Cal-
lahan, so I am going to be very brief.

As you well know, she currently serves in the California State
court system as an appellate judge on the State’s Third District
Court of Appeals. That is located in Sacramento. I think she is in-
credibly uncontroversial for someone coming out of our State. I al-
ways seem to see the controversy surrounding an individual. There
is none here. She was born in Palo Alto. She grew up in my home
area, the San Francisco Bay area. She actually attended my alma
mater, Stanford. She was graduated with honors. She then at-
tended the University of the Pacific, McGeorge School of Law. She
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has essentially spent a good deal of time as a government lawyer,
a city attorney for the city of Stockton, then joined the San Joaquin
district attorney’s office as a deputy D.A. In that office, she estab-
lished the county’s first Child Abuse and Sexual Assault Unit. She
has personally handled over 50 jury trials during her tenure as a
prosecutor.

In 1986, she became a commissioner of the Stockton Municipal
Court, and 6 years later she was appointed to the San Joaquin
County Superior Court. In 1996, she was elevated to the State
Court of Appeal where she has served since.

All ten justices who serve with Justice Callahan in the Third Ap-
pellate District have written in support of her nomination. She is
qualified. They say she has the integrity, the capacity, the congeni-
ality, and the diligence to serve with distinction on the Ninth Cir-
cuit, cimd I would ask that my full remarks be entered into the
record.

Chairman HATCH. Without objection, we will put your full re-
marks in. We appreciate that.

Senator FEINSTEIN. Thanks very much.

[The prepared statement of Senator Feinstein appears as a sub-
mission for the record.]

Chairman HATCH. Senator Sessions, we will turn to you.

PRESENTATION OF L. SCOTT COOGLER, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE NORTHERN DISTRICT OF ALABAMA,
BY HON. JEFF SESSIONS, A U.S. SENATOR FROM THE STATE
OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman. I would just like
to briefly comment on Mr. Chertoff's nomination. I had the honor
of serving with him in President Bush’s administration as United
States Attorney. He had a reputation then and maintains it as one
of the most effective lawyers in the Department of Justice. He took
on challenging criminal cases in that district, from organized crime
to public corruption, obtained convictions of Mafia members and
powerful politicians. He was a fearless and skilled prosecutor of
great integrity, and, of course, he has continued that record of
achievement at the Criminal Division of the Department of Justice
now where he spearheaded some of America’s most important law
enforcement priorities of our time. He has testified before this
Committee with great skill, and there is just no doubt about it that
people in the know about the Department of Justice over the last
20 years, they would rank Michael Chertoff as one of the best law-
yers to have served in that body and that institution. That is a
high compliment. His record backs that up, and I think it is great
that he has been nominated.

Mr. Chairman, I want to mention the superb nominee from Ala-
bama, Scott Coogler, Judge Scott Coogler. He has the academic
background, legal competence, and judicial temperament necessary
for service on the bench he demonstrated during his 4 years as a
State judge on the Alabama Sixth Judicial Circuit in Tuscaloosa
County. By all accounts, he has served with distinction and gar-
nered the respect of all the attorneys practicing in that area.

He has received his bachelor’s degree with honors from the Uni-
versity of Alabama. In 1984, he graduated from the University of
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Alabama School of Law, finishing in the top of his class. He clearly
has the intellect to serve on the bench. He practiced law for close
to 15 years, which I think is an important attribute of a good
judge. He had a broad base of clients, handling civil and criminal
issues. He understands the courtroom as a litigant, tried many
cases to a verdict as a trial lawyer as an associate and chief and
sole counsel on important cases. He has learned how participants
in lawsuits should be treated.

In 1999, he joined the State bench. He has shown that he ad-
heres to the rule of law. He is not affected by politics. I talked to
a lot of lawyers in the Tuscaloosa area who practice before him.
They are very impressed with Judge Coogler. Defense lawyers who
thought, well, he had done a lot of plaintiff work, they were a little
nervous. They found that he treats people fairly, plaintiffs and de-
fendants, criminal lawyers and prosecutors. They told me they do
not win all the time in court, but they believe he is a straight
shooter who follows the law. I certainly agree with that and am
supportive of him.

His public service extends beyond the courtroom. From 1988 to
1991, he served as a captain in the Judge Advocate General in the
Alabama Army National Guard, and he has done more than his
share of community service. He served as president of the Univer-
sity of Alabama Law Enforcement Academy Alumni Association, di-
rector of the Tuscaloosa Boys and Girls Club since 1999, director
since 2000 of a group called FOCUS on Senior Citizens, which aids
seniors in remaining independent and active. In addition, he served
as the director for Miracle Riders, a program in which mentally
and physically disabled children are taught how to ride and care
for a horse.

This is a man who has deep connections to his community, high
values and high ideals, a proven record of legal competence and in-
tegrity. I think he is a great nominee, Mr. Chairman, and I am
pleased the President has submitted his name.

Chairman HATcH. Well, thank you, Senator.

Senator SESSIONS. I also would note, Mr. Chairman, he was
rated unanimously well qualified, the highest possible rating by the
American Bar Association.

Chairman HATCH. Thank you, Senator. That is great praise, as
far as I am concerned.

I wonder if we can have all three of you nominees come to the
table, and we will swear you all in, if you will remain standing.
Please raise your right arms. Do you solemnly swear to tell the
truth, the whole truth, and nothing but the truth, so help you God?

Mr. CHERTOFF. I do.

Justice CALLAHAN. I do.

Judge COOGLER. I do.

Chairman HATCH. Please take your seats. Normally we would
take the two circuit court nominees first, but we are going to put
all three of you at the table so that we can move expeditiously.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

Chairman HATCH. Let me just say that Consuelo Callahan, our
nominee for the Ninth Circuit, has had an exemplary legal career



212

in California as a successful prosecutor and an esteemed jurist, as
has been said by her Senators. During her 10-year career as a pros-
ecutor, she has handled more than 50 jury trials. She also has
firsthand experience with breaking the gender barrier. In 1992, she
was appointed to the Superior Court of San Joaquin County, where
she was the first female and Hispanic to serve on that court. She
was also the first female member of the two local social and service
organizations. In 1996, Justice Callahan became the first judge
from San Joaquin County to be elevated to the California Court of
Appeals in more than 73 years. The ten justices that serve with her
on the Third Appellate District and work with her every day sent
a letter to the Committee praising her skills as a jurist. They write,
“Our only reservation in recommending her confirmation is that it
will mean a significant loss to our court. We will miss Connie’s en-
ergy and enthusiasm, her legal skills, and the positive way in
which she fulfills her responsibilities as an appellate jurist.” I will
submit a copy of that letter for the record. Now, her colleagues’
loss, in my opinion, is going to be the Federal judiciary’s gain, and
I have great confidence that the beleaguered Ninth Circuit will
greatly benefit from your service there. In fact, I am counting on
it.

Michael Chertoff, I can’t say enough about Mike Chertoff. I have
known him for a long, long time, and his Senators, both Democrats,
have praised him very, very well, and he deserves it. He has won
high marks in every job he has ever had from both Democrats and
Republicans alike for his pro bono service as counsel to the New
Jersey State Legislature during its investigation of racial profiling
by the State police. He is a very familiar face to all of us here in
the United States Senate as a result of his service as Assistant At-
torney General for the Criminal Division at the U.S. Department
of Justice and service in a whole wide variety of other ways.

I personally know that all of our colleagues or many of our col-
leagues admire his intellect, his legal skills, and commitment to the
rule of law. I think the Bergen County Record said it best when
it endorsed Mr. Chertoff's nomination on March 11th of this year.
The paper editorialized, “Mr. Chertoff is exactly the type of nomi-
nee the Nation needs for Federal judgeships,” and then concluded,
“Mr. Chertoff is the type of smart, non-ideological high achiever
whom Presidents of both parties should consider for the bench.” I
think that is very high praise, and I, too, firmly believe that Mr.
Chertoff will make one of our great Federal appellate judges.

I have known you for a long time, Mike, and I think everybody
who knows you knows what a fine person you are and what an out-
standing legal mind you have. So we are just honored that you are
willing to sacrifice and go on the court where you will make less
than the average law review graduate, first year law review grad-
uate. But we are going to try and change that, too. If I have my
way, we are going to change that. It just isn’t right.

Our sole district court nominee is L. Scott Coogler, who has been
nominated for a seat on the Northern District of Alabama bench.
Since 1999, Judge Coogler, as our distinguished Senator from Ala-
bama has said, has served on the Alabama Circuit Court, Sixth Ju-
dicial Circuit, so he brings depth and experience to this position.
Prior to that, he maintained a successful private practice, handling
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a wide range of civil and criminal litigation cases, so Judge Coogler
knows firsthand the importance of maintaining a solid judicial tem-
perament. And I am particularly impressed that Judge Coogler has
shared his expertise by teaching at his alma mater, the University
of Alabama Law School, despite the demands of his judicial service.

So we welcome each of you to the Committee. We look forward
to hearing your testimony, and I think, why don’t we being with
you, Mr. Chertoff, if you have any statement, and I would like you
to introduce your family again to us. And if you have a statement,
we would be pleased to take that, and then we will go to Justice
Callahan and then to Judge Coogler.

STATEMENT OF MICHAEL CHERTOFF, NOMINEE TO BE
CIRCUIT JUDGE FOR THE THIRD CIRCUIT

Mr. CHERTOFF. Thank you, Mr. Chairman. I do not have a state-
ment. I would be delighted to introduce my family again: my wife,
Meryl, and my daughter, Emily, and my son, Philip. Stand up for
a moment.

Chairman HATCH. Please stand up. I want the wife to stand, too,
so we all can see. You have got to stand, too, Mrs. Chertoff.

Mr. CHERTOFF. I also want to thank you, Mr. Chairman, and
Senator Sessions and my two Senators, Senator Lautenberg and
Senator Corzine, for all of your gracious remarks. It is a pleasure
to be before the Committee.

Thank you.

Chairman HATCH. Well, they are not nearly as laudatory as I
would like them to be, and I really feel that deeply about your serv-
ice. And I think others do as well.

[The biographical information of Mr. Chertoff follows:]
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE
JUDICIARY, UNITED STATES SENATE

Name: Full name (include any former names used).

Michael (NMN) Chertoff
Position: State the position for which you have been nominated.
U.S. Circuit Judge, U.S. Court of Appeals for the Third Circuit

Address: List current office address and telephone number. If state of resident
differs from your place of employment, please list the state where you currently
reside.

U.S. Department of Justice Residence: Marylarid
950 Pennsylvania Ave.,, N.W. Rm. 2107

Washington, D.C. 20530

(202) 514-7200 v

Birthplace: State date and place of birth.
November 28, 1953, Elizabeth, NJ

Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the
number of dependent children.

Meryl Chertoff, nee’ Meryl Justin. Attorney. Currently employed at FEMA (new
Department of Homeland Security), Disaster Response Branch, 500 C Street, SW,
Washington, D.C. Two dependent children.

Education: List of reverse chronological order, listing most recent first, each college,
law school, and any other institutions of higher education attended and indicate for
each the dates of attendance, whether a degree was received, and the date each
degree was received.

- Harvard Law School, 1975-1978 - J.D. magna cum laude - 1978
- Harvard College, Cambridge, MA - 1971-1975. A.B. magna cum laude - 1975
- London School of Economics, UK, 1972-1973 - year abroad with credit.

Employment Record: List in reverse chronological order, listing most recent first,
all business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions and organizations, non-profit or otherwise, with which
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you have been affiliated as an officer, director, partner, proprietor, or employee
since graduation from college, whether or not you received payment for your
services. Include the name and address of the employer and job title or job
description where appropriate.

6/01 - Present

5/94 - 5/01

1997 - 2001

2000 - 2001

*

1995 - 1999

1994 - 1996

1994 - 2001

6/90 - 4/94

7/87 - 6/90

Assistant Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

Partner, Latham & Watkins
One Newark Center; 16" Floor
Newark, New Jersey 07101-3174

Trustee, Association of Criminal Defense Lawyers
New Jersey

Special Counsel
N.J. Senate Judiciary Committee
Trenton, New Jersey

Investigations Officer .

N.Y. Mason Tenders District Council (Court-appointed)

Special Counsel
U.S. Senate Whitewater Committee (includes service as minority
counsel to the Banking Committee)

Director
New Brunswick Development Corporation
New Brunswick, New Jersey

United States Attorney

U.S. Attorney’s Office, D.NJ.
Department of Justice

970 Broad Street, Rm. 702
Newark, NJ 07102

First Assistant U.S. Attorney
U.S. Attorney’s Office, D.NLJ.
Department of Justice

970 Broad Street, Rm. 702
Newark, NJ 07102



9/83 - 6/87

8/80 - 8/83

7179 - 7180

7178 - 179

6/78

4/78 - 5/78

9177 - 4178

6/77 -7177

6/76 - 7/76
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Assistant U.S. Attorney

U.S. Attorney’s Office, S.D.N.Y.
Department of Justice

One St. Andrews Plaza

New York, NY 10007

Associate, Latham & Watkins
1300 New Hampshire Ave. NW
Washington, D.C.

Law Clerk, Justice William J. Brennan, Jr.
United States Supreme Court

One First Street, N.E.

Washingto, D.C.

Law Clerk, Judge Murray Gurfein
U.S. Court of Appeals, 2d Circuit
Foley Square, New York, NY 100067

Summer Associate, Miller, Cassidy, Larroca & Lewin
2555 M Street, N.W.
Washington, D.C. 20037

Part-time Staff, Massachusetts Legislative Oversight Commission
State Capitol
Boston, MA

Research Assistant, Harvard University School of Law
Cambridge, MA

Summer Associate, Sullivan & Cromwell
125 Broad Street, New York, NY 10004

Summer Associate, McCarter & English
Gateway Four
Newark, NJ 07102
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6/75 ~7/75 Intern, Tax Analysts & Advocates
6830 N. Fairfax
Arlington, VA

Military Service: Identify any service in the U.S. Military, including dates of service,
branch of service, rank or rate, serial number and type of discharge received.

NONE.
Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other

special recognition for outstanding service or achievement.

2002 - Juris Doctor honoris causa, Seton Hall Law School, Newark, N.J.

2002 - Trial Attorneys of New Jersey, Trial Bar Award for “Distinguished Service in the
Cause of Justice” ’

1976-1978 - Member and Note Editor, Harvard Law Review

1986 - Annual Legal Award Association of Federal Investigators (for successful
prosecution of corruption in Sullivan County, New York)

1987 U.S. Department of Justice John Marshail Award for Outstanding Achievement in
Trial of Litigation (for successful prosecution of leaders of Mafia’s national
“Commission,” United States v. Salerno, et al.)

1992 Anti-Defamation League Distinguished Public Service Award -

1994 U.S. Department of Health & Human Services Inspector General Prosecutive
Leadership Award

1997 Fellow, American Bar Foundation
Bar Associations; List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the

titles and dates of any offices which you have held in such groups.

Master, Edward Bennett Williams Inn of Court, Washington, D.C. 2001 -;
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Ex Officio Member, Executive Committee, International Association of Prosecutors,
2001 -;

Editorial Board, New Jersey Law Journal 1994-2001;

N.J. Supreme Court Criminal Practice Committee, 1997-2000;

Association of the Federal Bar of the State of New Jersey; 1994-2001
Trustee, Association of Criminal Defense Lawyers - New Jersey 1997-2001;
Association of the Bar of the City N.Y., 1984 -

- Committee on Legal Education, 1984 - 1987

- Committee on Criminal Advocacy, 1987 - 1990;

Federal Bar Council (NY), 1989 - 2001;

New Jersey State Bar Association, 1989 - present
- Executive Board, Federal Practice Committee, 1989 - 1990;

Lawyers Advisory Committee, U.S. District Court,
District of New Jersey {ex officio), 1990 - 1994

American Bar Association, 1980 - 1983, 1997 - present
- Antitrust Section, 1980 - 1983
- American Bar Foundation, 1997 - present

Bar and Court Admission: List each state and court in which you have been admitted to
practice, including dates of admission and any lapses in membership. Please explain the
reason for any lapse of membership. Give the same information for administrative bodies
which require special admission to practice.

District of Columbia 12/19/80
U.S. District Court, District of Columbia 2/2/81
U.S. Court of Appeals, D.C. Circuit 3/10/81
State of New York 12/7/87
U.S. Court of Appeals, 2d Circuit 1/5/84
State of New Jersey 6/7/90
U.S. District Court, S. District of New York Jan. 1995
U.S. District Court, D.NLJ. 6/7/90
1.S. Court of Appeals, 3d Circuit 5/26/95
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U.S. Court of Appeals, 7" Circuit 5/25/00
Supreme Court of the U.S. 11/04/02

Memberships: List all memberships and offices currently and formerly held in
professional, business, fraternal, scholarly, civic, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

Associated Harvard Alumni; Nomahegan Swim Club, Westfield, NJ; Westfield, N.J.,
College Men’s Club, Westfield, NJ (Raises scholarship money for college-bound
students) Cosmos Club, 2121 Massachusetts Avenue, N.W., Washington, D.C.; Harvard
Law Review; London School of Economics Alumni.

During my membership periods, none of these organizations discriminated on the basis of
race, sex, or religion.

Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other material you have written or edited, including material published on the Internet.
Please supply four(4) copies of all published material to the Committee, unless the
Committee has advised you that a copy has been obtained from another source. Also,
please supply four(4) copies of all speeches delivered by you, in written or videotaped
form over the past ten years, including the date and place where they were delivered, and
readily available press reports about the speech.

Author: Note, Valuation of Conrail Under the Fifth Amendment, 90 Harv.L Rev.
596 (1977)

Case Note, U.S. Trust Co. v. New Jersey, 91 Harv.L.Rev. 83 (1977)

Book Review (with R. Hills) Shareholder Litigation, 60 Wash U.L.Q. 735
(1981)

Book Review of Confessions. Truth and the Law, 93 U.Mich.L.Rev. 1713
(1995)

Article: Changing Definitions of Willfulness in Federal Criminal Law,
‘Washington Legal Foundation Legal Backgrounder, 10/21/94

Article: “Whitewater: Why It Matters” Newsweek
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Presentation: “Corporate Self-Examination:
Internal Investigation of Company
Wrongdoing in the U.S.” (Undated)

Note, Constitutional Problems in the Execution of Foreign Penal
Sentences, 90 Harv.L.Rev.1500 (1977)

Note, The Finality Rule for Supreme Court Review of State Court Qrders,
91 Harv.L.Rev. 1004 (1978)

Substantially wrote following editorials for N.J. Law Journal:
“Tools Against Terrorism,” June 1996;

“Celebrity Jurors,” September 1998;

“Unsolomonic Compromise,” March 2000.

Victims Attain a Voice in the Criminal Justice Process, New Jersey
Lawyer February/March 1994;

Letters: “People v. Sol Wachtler,” New York Times Book Review;

Hill Interview: “Michael Chertoff, Senate
Whitewater counsel says it’s hard to conceal the
truth,” The Hill, by Jamie Stichm.

Participation in a Symposium on Securities Law Enforcement, 17 Seton
Hall Legis. J. 1 (1993).

Letter in support of Frederic Woocher as nominee to U.S. District Court,
Central District of California, submitted as part of the record by Senator
Boxer, November 10, 1999.

Copies of above articles and testimony are attached.

Taped Interviews with Court TV - Harvard Forum on the O.J. Simpson
Case, Oct. 5, 1994; C-Span, Spring 1996 (Whitewater Hearings); CNNfn,
4/22/97 and 7/14/97 (Campaign Finance Rules); Fox News 5/11/97
{Whitewater); White Collar Crime Report “Famous White Collar Cases,”
(undated); A&E American Justice: Defending the Mob (undated). One
copy of each tape is being supplied to the Committee.
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Additionally, in November 1999, I testified before the N.J. Senate on the
question of peremptory challenges in death penalty cases. There was no
prepared text and I have no record of the testimony.

1 have from time to time spoken to client groups, bar groups and
community groups on legal issues involving corporate compliance and
practical criminal law issues. I speak extemporaneously and have no
recording of these remarks. These presentations included:

Remarks on Law and Humanity, Temple Beth Judah,
Margate, NJ, April 28, 2001 (news article submitted).

Panelist, NY Law Journal Conference: Civil Litigation: A View
from the Bench and Bar, New York, N.Y., March 22-23,
2001, March 1999, March 1998 (no notes or record except
for audiotape of March 1999 session, one copy submitted to
the Committee).

Remarks: “Anti-violence Initiatives by the Federal Government,”
Symposium on Violence held by the NJ Public Health
Association and various NJ state agencies, Jamesburg, N.J.,
Oct. 13, 1993 (rough notes enclosed).

Participant:  Natjonal Research Council, Urban Violence Conference,
Washington, D.C., Oct. 7-9, 1993 (no notes or record).

Speaker on topic of victims’ rights, NJ Bar Association Convention,
Atlantic City, N.J., May 22, 1993 (no notes or record).

Speaker, “Environmental Regulation in New Jersey,” Institute of
Business Law, East Brunswick, N.J., April 14-15, 1993
(rough notes enclosed).

Speaker, “Environmental Compliance and Enforcement,” Shanley &
Fisher Conference, Morristown, N.J., April 1, 1993 (no
notes or record).

Speaker on fraud issues, Conference of National Association of Certified
Fraud Examiners, Edison, N.J., March 18, 1993 (no notes or
record).

Panelist on Government Policy, ABA National Institute on Health Care
Fraud, Orlando, Fla., February 12, 1993 (no notes or record).
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October 10, 2001
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Panelist, Anatomy of a Sentence, Seton Hall Law School, Newark,
NJ., March 2, 1993 (no records or record).

Panelist, Hate and Bias Crimes Seminar, Institute for Continuing
Legal Education of New Jersey, New Brunswick, N.J.,
January 8, 1993 (no notes or record).

Panelist, Civil and Criminal Liability of Officers, Directors and
Professionals: Bank and Thrift Litigation in the 1990's,
Practicing Law Institute, Washington, D.C., October 15-16,
1991 (no notes or record).

Apart from the foregoing, I have no record relating to other presentations I
have given over the years prior to my assuming my current position.

From June 1995 to June 1996, while serving as Special Counsel to the
Senate Whitewater Committee, I appeared on numerous news shows, and
was interviewed by the media. These remarks are contained in various
news databases.

Also, as Special Counsel to the Whitewater Committee, and as Special
Counsel to the N.J. Senate Judiciary Committee from 2000 - 2001, 1
participated in numerous hearings, which were transcribed. One copy of
the N.J. Senate transcripts is enclosed herewith.

Also, as U.S. Attorney 1 held press conferences from time to time on
various cases and legal issues. I spoke extemporaneously and have no
recording of these conferences. Quotes may appear in various news
databases, however.

Since assuming my current position as Assistant Attomey General, I have
spoken at the following events. Ialmost always speak without text; any
prepared remarks are enclosed herewith.

Speaker at Citizen Crime Commission Conference, Manhattan, NY “Law
Enforcement Challenges™

>

Speaker at the Army Navy Country Club, Arlington, Va. “Fraud Schemes’
(text enclosed)

Speaker at the Weed & Segd Conference, Philadelphia, PA.

Speaker at Conference in NY



October 22, 2001

October 23, 2001

November 8, 2001

November 13, 2001

January 24, 2002

~ February 2, 2002

February 10, 2002

February 12, 2002

February 13, 2002

February 27, 2002

March 6, 2002

March 18, 2002

March 20, 2002
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ABA Money Laundering Enforcement Seminar: “Money Laundéring
Issues in 2001" - Arlington, Virginia

Speaker at University of Virginia Law School, Charlottesville, Va
“Terrorism”

Speaker - The B’Nai B’Rith International Distinguished Achievement
Award Dinner

Anti-Terrorism Conference through Executive Office of United States
Attorneys, Washington, DC  “Terrorism”

ABA White Collar Crime Conference
Terrorism: “Proposed restructuring of the Department of Justice in the
Wake of the 911 Terrorist attacks.”

ABA Philadelphia, PA - “Defending the Homeland: “Roles and
Responsibilities”

13™ National Young Leadership Conference, Washington, D.C.
Terrorism: “Are we Ready on Our Homefront”

Anti Defamation League Legal Conference Terrorism Democracy:
“Striking the Balance Between Security and Civil Liberties” New York

The City Bar - Program sponsored by the Association’s Councii on
Criminal Justice, Speaker, New York “Terrorism”

ABA White Collar Crime Conference, Miami, Florida
Speaker at Dinner Topic: “Terrorism”

American Criminal Law Review Panel - U.S. Patriot Act and Civil
Liberties” Washington, D.C.

National Academic of Sciences - Roundtable Discussion “Terrorism”
Washington, D.C.

The Association of the Federal Bar of the State of New Jersey - Panelist
“Civil & Criminal Legal Issues Arising Out of the Events of 911"
New Jersey



April 30, 2002

May 15,2002

May 22, 2002

May 31, 2002

June 6, 2002
August 9, 2002
August10, 2002

Sept. §-12, 2002

September 9, 2002

September 18, 2002

September 26, 2002

October 29, 2002

Nov. 7-11, 2002

November 9, 2002

Nov. 14-16, 2002
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QCDETF National Conference - Washington, D.C.
“Meeting the Demands of the New OCDETF and where DOJ fits into
The New OCDETF” (text enclosed)

ABA - Health Care Fraud Institute, San Francisco, California
“Current State and Future of Health Care Fraud Enforcement by DOJ”

New Jersey State Bar Annual Meeting, Atlantic City, NJ
“ Responses to Terrorism”

Seton Hall Law School - Keynote Speaker and honorary degree recipient
Newark, New Jersey “Terrorism”

Delaware Bench Bar 2002 - Wilmington, DE - Panel “Terrorism”

ABA - Plenary Program: “Federal Enforcement 2002", Washington D.C.
ABA - Washington, D.C. “Leadership in a Time of Crisis: The Aftermath
?lﬁ‘ ?A}rinual IAP Conference, London - “the Threat of Global Crime:

Trafficking in Humans, Drugs and Money”

Jesus College Cambridge, London
12" International Symposium on Economic Crime

Speaker at Georgetown University - Honors Grad Program

Panelist - Washington, D.C. - Corporate Fraud Conference “Investigation
& Prosecution Strategies Panel”

New York University Law School
“Civil Liberties in Post 911 America: A Debate

Asian American Journalist Association, Dallas, TX “Terrorism” Panel

Federal Judicial Conference, St. Thomas, Virgin Istand, Speaker at Dinner
“Terrorism”

Federalist Society’s Twentieth Anniversary. Panelist “Law Enforcement
and War Against Terrorism, Washington, D.C.

1



225

December 4, 2002 Chicago Crime Commission Stars of Distinction Awards Dinner,

“Remarks” Chicago, IL.

December 11,2002 Roundtable on Social & Behavioral Sciences & Terrorism: “Modeling

Terrorist Organizations”, Washington, D.C. - Opening Remarks

November 15, 2002  Panelist - The Federalist Society for Law and Public Policy Studies -

“Law Enforcement and the War Against Terrorism”
“Putting the Crooks out of Business”

Jan. 12-14, 2003 NACDL’s Advanced Criminal Law Seminar, Aspen, Colorado

“Defending Against Terror: Freedoms in the Balance”

January 22, 2003 Washington, D.C. - Corporate General Counse] Forum - Speaker at

Luncheon - “Changes in Corporate Governance”.

Jan. 26-28, 2003 Workshop for Judges of the Ninth Circuit, Santa Barbera, CA.., Civil

14.

Rights/National Security - “Cutting Edge Issues in Civil Liberties and
National Security”

Congressional Testimony: List any occasion when you have testified before a committee
or subcommittee of the Congress, including the name of the committee or subcommittee,
the date of the testimony and a brief description of the substance of the testimony. In
addition, please supply four(4) copies of any written statement submitted as testimony
and the transcript of the testimony, if in your possession.

Testimony as invited commentator before the Senate Foreign Relations Committee
regarding the constitutionality of proposed Penal Treaties with Mexico and Canada, 95"
Cong. 1* Sess., June 16, 1977, pp. 135-171 (including Text of Note).

Testimony before the U.S. Senate Finance Commiftee on U.S. Customs Oversight,
5/18/99

Testimony before the U.S. House of Representatives Committee on Ways and Means,
Subcommittee on Social Security, Sept. 24, 1992, on “Illegal Disclosure of Social
Security Earnings Information by Employees of the Social Security Administration and
Department of Health and Human Services Office of Inspector General..”

Since my nomination as Assistant Attorney General I have given the following
congressional testimony (copies supplied herewith):

May 9, 2001 Transcript of Chertoff confirmation Hearing

12
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June 12, 2001 House Judiciary, Subcommittee on Crime

July 18, 2001 Senate Committee on Governmental Affairs, Permanent Select
Subcommittee on Investigations

September 26, 2001  Senate Committee on Banking, Housing, and Urban Affairs
October 3, 2001 House Committee on Financial Services

November 14, 2001  House Judiciary, Subcommittee on Crime

November 15,2001 House Permanent Select Committee on Intelligence
November 28, 2001 Senate Judiciary Committee '

November 29, 2001 House Judiciary, Subcommittee on Crime

January 2§, 2002 Senate Committee on Banking, Housing, and Urban Affairs
July 10, 2002 Senate Judiciary, Subcommittee on Crime and Drugs
October 9, 2002 Senate Finance committee

15.  Health: Describe the present state of your health and provide the date of your last
physical examination.

Excellent health. Last physical examination was January 2003.
16.  Citations: If you are or have been a judge, provide:
(a) a short summary and citations for the ten (10) most significant opinions you have
written;

(b) a short summary and citations for all ruling of yours that were reversed or
significantly criticized on appeal, together with a short summary of an citations
for the opinions of the reviewing court; and

(c) a short summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court ruling on such
opinions.
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If any of the opinions or rulings listed were in state court or were not officially reported,
please provide copies of the opinions.

N/A. I have never been a judge.

17. Public Office, Political Activities and Affiliations:

(@

List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which were
not confirmed by a state or federal legislative body.

Assistant U.S. Attorney, Southern District of New York (Appointment by U.S.
Attorney Rudolph Giuliani 1983 - 1987

First Assistant U.S. Attorney, District of New Jersey (Appointment by U.S.
Attorney Samuel A. Alito, Jr.) 1987 - 1990

United States Attorney, District of New Jersey (Appointment by U.S. District
Court, then by President George H.W. Bush), with Senate advice and consent)
1990-1994

Investigations Officer, N.Y. Mason Tenders District Council (Court Appointment
by U.S. District Judge Robert Sweet) 1995-1999

Commissioner, N.J. Election Law Enforcement Commission (Appointment by
Governor Whitman, with state Senate advice and consent) 1996

Special Counsel, U.S. Senate Special Committee to Investigate Whitewater and
Related Matters (including service as Minority Special Counsel to Banking
Committee) (Appointment by Senate Committee) 1994-1996

Special Counsel, N.J. Senate Judiciary Committee (Appointment by Senate
Committee) 2000-2001

Assistant Attorney General, U.S. Department of Justice, Criminal Division
(Appointment by President George W. Bush with Senate advice and consent)
2001-Present

Have you ever held a position or played a role in a political campaign? If so,

14
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please identify the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

I was an alternate delegate to the 2000 Union County; N.J. Republican
Convention.

1 supplied occasional advice on criminal justice issues to the Bush for President
Campaign in 2000, and was a vice chair of the N.J. finance committee in 2000.

From 1997-2000, from time to time I served on finance committees in the
campaigns of N.J. State Senators Donald Di Francesco, John Bennett and Joseph
Kyrillos. :

In the fall of 1996, I did some fundraising for U.S. Senate Candidate Dick Zimmer
of New Jersey, and I introduced Bob Dole at a campaign event.

During 1998 and 1999, I served as occasional outside counsel to the local
campaign organization of Essex County, N.J., Executive James Treffinger.

Over the years, I have contributed to various political campaigns.

18.  Legal career: Please answer each part separately.

(@

Describe chronologically your law practice and legal experience after graduation
from law school including:

(1)  whether you served as clerk to a judge, and if so, the name of the judge,
the court and dates of the period you were a clerk:

7/78-7/79: Law clerk to the Honorable Murray 1. Gurfein, U.S.
Court of Appeals for the Second Circuit (now
deceased).

7/79-7/80: Law clerk to the Honorable William J. Brennan, Jr.,
Associate Justice of the U.S. Supreme Court (now
deceased).

(03] whether you practiced alone, and if so, the addresses and dates;

T have never been a sole practitioner.
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3) the date, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

8/80-8/83:

9/83-6/87:
6/87-5/94:
5/94-5/01:

1995-1999:

1996

1994-1996:

2000-2001:

2001-present:

Associate, Latham, Watkins & Hills formerly at 1333 New
Hampshire Ave., N.W., Washington, DC; and 1001 Pennsylvania
Ave., N.W., Washington, DC; now located at: Lincoln Square, 555
Eleventh Street, N.W., Washington, DC ’

Assistant U.S. Attorney Southern District of New York, One St.
Andrews Plaza, New York, NY 10007

First Assistant and then U.S. Attorney, District of New Jersey, 970
Broad Street, Newark, NJ 07102

Partner, Latham & Watkins, One Newark Center, Newark, NJ
07101

Investigations Officer, N.Y. Mason Tenders District Council
(Court Appointment) c/o Latham & Watkins, 885 Third Avenue,
New York, NY 10022-4802

Commissioner, N.J. Election Law Enforcement Commission,

National State Bank Building, 12" Floor, 28 W. State Street, CN
185, Trenton, NJ 08625-0185 (Appointment, with state Senate
advice and consent)

Special Counsel, U.S. Senate Special Committee to Investigate
Whitewater and Related Matters, United, United States Senate,
Washington, D.C. (Including service as Minority Special Counsel
to Banking Committee) (Appointment)

Special Counsel, N.J. Senate Judiciary Committee, New Jersey
Senate, N.J. Senate Majority Office, State House, P.O. Box 099,
Trenton, NJ 08625-0068

Assistant Attorney General, Criminal Division, U.S. Department of
Justice, 10™ & Constitution Avenue, N.W. Rm. 2107, Washington,
D.C.

(1) Described the general character of your law practice and indicate by date if
and when its character has changed over the years.

16



(©

@

H

230

As a law firm associate (1980-83) my practice was principally large firm
litigation, civil and criminal. Some portion of my work involved antitrust
counseling, analysis of administrative action, and miscellaneous research.-

As a federal prosecutor (1983-1994), I had extensive experience in all
phases of criminal investigation and prosecution, including grand jury
presentations, trial of cases, and appellate argument. I handled major
organized crime, fraud, and corruption prosecutions.

As First Assistant and United States Attorney in New Jersey (1987-1994),
I supervised and participated in all types of criminal and civil litigation
pursued by my Office, and personally tried organized crime and fraud
cases.

As a partner (1994-2001) at Latham & Watkins, I was national chair of the
firm’s white collar criminal practice. 1 personally tried numerous criminal
and civil cases; represented clients in criminal and SEC investigations,
legislative hearings, and business disputes. I was retained by government
bodies and corporations to conduct sensitive investigations. For example,
1 was appointed by U.S. District Judge Robert W. Sweet of the S.D.N.Y.
to serve as investigative officer for a labor union under court supervision,
and by the New Jersey Senate Judiciary Committee to serve as counsel
investigating both state inmate release practices and the issue of state
police racial profiling. :

As Assistant Attorney General, my practice has involved the prosecution
of criminal matters nationally, including, but not limited to, terrorism
prosecutions and prosecution of various corporate frauds.

Described your typical former clients, and mention the areas, if any, in
which you have specialized. )

I have specialized in practice in criminal and enforcement proceedings.
My clients in private practice, have varied and have included large and
small public corporations, private companies, prominent political and
public figures, individual business people, lawyers, police officers, and
news reporters. Currently, my client is the United States.

Describe whether you appeared in court frequently, occasionally, or not at
all. If the frequency of your appearances in court varied, describe each
such variance, providing dates.
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I have appeared in court frequently, both when [ was a prosecutor and as a
private practitioner. As Assistant Attorney General, I appear occasionally.

Indicate the percentage of these appearances in
(A)  federal courts (80-90%)

(B)  state courts of record; (10-20%)

(C)  other courts. (0%)

Indicate the percentage of these appearances in:

(A)  civil proceedings;
(B)  criminal proceedings.

In private practice from 1994-2001, about 75% criminal and 25% civil.
As a prosecutor, 95% criminal, 5% civil.

State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether you were sole counsel,

chief counsel, or associate counsel.

Approximately 30-35 trials to verdict or judgment. In almost all, I
was sole or chief counsel.

Indicate the percentage of these trials that were decided by a jury.

(a) jury: About 90%
(b) non-jury: About 10%

Describe your practice, if any, before the United States Supreme Court. Please
supply four(4) copies of any briefs, an amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your
practice.

In private practice I participated in writing a amicus brief on behalf of
Sears, Roebuck in Sony Corp. v. Universal Studios, No. 81-1687 (Jan. 17,
1984). I do not have a copy of the brief.

In November 2002, I argued before the Supreme Court as amicus in Ewing

- v. California, Dkt. No. 01-6978

As Assistant Attorney General, my name appears as a matter of course on

18
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all briefs filed by the U.S. in criminal matters, but I normally do not see
. the briefs before they are filed.

(e) Describe legal services that you have provided to disadvantaged persons or on a
pro bono basis, and list specific examples of such service and the amount of titme
devoted to each.

During my first period in private practice (1980-1983) I represented three
indigent defendants on death row in Arkansas through a program operated
by the NAACP Legal Defense Fund, and also another indigent defendant
in a local criminal appeal. I estimate devoting at least several hundred
hours to these cases over three years.

During my second period in practice, my firm and [ devoted hundreds of
hours, pro bono to conducting a state senate investigation into racial
profiling by the state police. At the request of the presiding judge, I also
represented pro bono, Elizabeth Felton in U.S. v. Felton, a tax and
bankruptcy prosecution. The case resulted in a favorable disposition and
involved about 27 hours of work.

Litigation: Describe the ten(10) most significant litigated matters which you personally '
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:

(a) the citations, if the cases were reported, and the docket number and date if
unreported:

b a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

{c) the party or parties whom you represented; and

(d) described in detail the nature of your participation in the litigation and the final
disposition of the case.

1. United States v. Thomas Smith, et al,
U.S. Dist. Ct.,, DNJ.
Dkt. No. 00-399 (JCL) :
Before Honorable John Lifland and a jury.
Tried - Oct - December 2000
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I was defense counsel for Thomas Smith, a former police officer, charged in this
multi-defendant case with a violation of civil rights arising from the death of an
individual in police custody. After the trial of approximately 8 weeks, my client was
convicted of civil rights conspiracy and a misdemeanor substantive violation. Post-trial
motions are now pending.

At trial, [ argued virtually all of the motions, conducted virtually all witness
exarnination, and addressed the jury on behalf of my client.

Co-Counsel:

For Brian Smith Peter Willis
Willis & Young
921 Bergen Avenue
Jersey City, NJ 07306
(201) 659-2090

For Andrew Garth Anthony lacullo

lacullo Saluti & Martino

103 Park Street, Third Floor
Montelair, NJ 07042
(973) 746-5858

For Tyrone Payton William Sayers
293 Eisenhower Parkway N
Livingston, N.J. 07601
(973) 992-5800

For Paul Carpentieri Robert Galantucci
Galantucci & Patuto
55 State Streét
Hackensack, NJ 07601
(201) 646-1100

Prosecution:

Patty Schwartz, AUSA

U.S. Attorney’s Office

970 Broad Street

Newark, NJ 07102
(973) 645-2700

20
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2. State v. Michael Francis
NI Supr. Ct., Mercer County
Ind. No. 97-07-022 )
Before the Honorable Andrew Smithson and a jury.
Tried January 2000

I was defense counsel in this high profile state criminal case, in which the former
Chairman of the New Jersey Sports and Exposition was charged with multiple counts of
alleged official misconduct through conflict of interest, extortion, and false statements.
Before trial, most of the charges were dismissed on defense motion, on the ground that
the allegations did not amount to a crime under state law or were the product of
entrapment. The remaining extortion charges were tried to a jury over several days. At
the close of the evidence, the trial judge granted the defense motion for acquittal.

1 argued the pretrial motions, gave all jury addresses, and conducted all witness
examinations.

Prosecution: John A. Matthews, 11
Deputy Attorney General
State of New Jersey
Hughes Justice Complex
Trenton, NJ 08625
(609) 984-6500

United States v. John Kelly

U.S. Dist. Ct., DNLJ.

Dkt No. Cr. 98-194 (JBS)

Before the Honorable Jerome B. Simandle and a jury
Tried August 1998

(¥

1 was defense counsel in this tax evasion case, in which a doctor and his partner
were charged with three years of tax evasion. After a 2-week trial, the defendant was
acquitted by the jury.

I argued all motions, gave all jury addresses and conducted all witness
examinations.

For Michael Gentile Kevin A. Marino
One Newark Center

Newark, NJ 07102-5211
(973) 824-0300

21
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For Philip Alampi Walter Weir, Jr.,
Weir & Partners, LLP
215 Fries Mill Road
Turnersvilie, NJ 08012
(856) 740-1490

Prosecutor; - Carlos Ortiz, AUSA
U.S. Attorney’s Office
970 Broad Street, 7* Floor
Newark, NJ 07102
(973) 645-2700

4. United States v. Antar
U.S.D.C,D.N.J.
Dkt No. Cr. 92-347 (NHP)
Before Honorable Nicholas Politan and a jury
Tried June and July 1993 .
Rev’d and remanded, 53 F.3d 568 (1995)

I was chief trial prosecutor in this five week racketeering and securities fraud trial
which alleged that consumer electronics king “Crazy Eddie” Antar manipulated his stock
over a period of years. Antar and his brothers were convicted of racketeering and
securities fraud. The conviction was later reversed (after I had left office) because of
comments made by the trial judge at sentencing.

At trial, I delivered the opening and rebuttal summations, presented many of the
witnesses on direct examination, and conducted the cross-examinations.

Co-Counsel: Paul Weissman, AUSA
U.S. Attorney’s Office
970 Broad Street, 7th Floor
"Newark, NJ 07102
(973) 645-2700

Defense Counsel:

For Eddie Antar John Arseneault
Arsenault & Fassett
560 Main Street
Chatham, NJ 07928
(973) 635-3366

For Mitchell Antar Jack Ford
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American Broadcasting Company
77 West 66 Street

New York, NY 10023

(212) 456-1000

For Alan Antar Gerald Krovatin
Krovatin & Associates, LLC
744 Broad Street
Newark, NJ 07102
(973) 424-9777

S. United States v. Gerald McCann
U.S. Dist. Ct, DNJ.
Dkt. No. Cr. 91-347 (JEL)
Before Honorable John Lifland and jury
Tried December 1991
Aff'd by Order, U.S. Court of Appeals 3* Cir.

1 was chief trial prosecutor and successfully handled the appeal in this mail fraud,
bank fraud and tax evasion trial of the Mayor of Jersey City, New Jersey. The case arose
out of an investment fraud perpetrated by the defendant when he was out of office. The
defendant was convicted of 14 felonies, sentenced to jail and removed from office.

I supervised the investigation, argued motions, delivered the opening and rebuttal
surmmation, and examined many witnesses, including the defendant himself.

Defense Counsel: Matthew Boylan
Lowenstein, Sandler
65 Livingston Avenue
Roseland, NJ 07068
(973) 597-2324

6. United States v. Louis Manna et al.
U.S. Dist. Ct., D.N.J.
Dkt. No. 88-239 (MTB) :
Before the Honorable Maryanne Trump Barry and a jury.
Tried - February 28 - June 26, 1989
Aff’d by order. U.S. Ct. App., 3d Cir. Nov. 21, 1990

1 was chief trial prosecutor and successfully argued the appeal in this complex,
four-month RICO murder prosecution of the consigliere (number 3 ranking member) of
the Genovese LCN Family and his associates. The principal defendants were convicted,
inter alia, of conspiring to murder John Gotti, boss of the Gambino LCN Family, and
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Irwin Schiff, an organized crime-connected businessman, and of various other offenses.
Manna and his chief associates received 75-to-80-year prison terms.

1 (1) supervised the investigation, (2) argued many of the pretrial motions, (3)
delivered the opening and two day-long summations to the jury, (4) presented most of the
direct testimony and (5) conducted cross-examination of all the numerous defense
witnesses.

Co-Counsel: Maria Beardell, Esq.
P.O.Box 712
Waverly, PA 1847
(717) 586-5971

Defense Counsel:

For Louis Manna Raymond A. Brown
Brown, Brown & Kologi
Gateway One
Newark, NJ 07102
(973) 622-1846

For Martin Casella William C. Cagney
Windels, Marx, Lane &
Mittendorf, LLP
120 Albany Street Plaza
New Brunswick, NJ 08901
(732) 846-7600

For Richard DeSciscio - David Ruhnke
Ruhnke & Barrett
47 Park Avenue
Montclair, NJ 07042
(973) 744-1000

For Frank Daniello Louis C. Esposito
411 Pompton Avenue
Cedar Grove, NJ 07009
(973) 857-5104

For John Derrico Jerome Ballarotto
830 Bear Tavern Road
West Trenton, NJ 08628
(609) 882-2225
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For Rocco Napoli Michael J. Sluka
Sluka & Minasian, LLC
638 Newark Avenue

Jersey City, NJ 07306
(201) 798-6500

7. United States v. David Friedland
U.S. Dist. Ct., DNJ.
Dkt. No. 85 Cr. 322 (JFG)
Before the Honorable John F. Gerry and a jury.
Tried - Sept. 1988
No appeal.

In December 1987, former New Jersey State Senator David Friedland was
apprehended in the Maldive Islands on a fugitive warrant. Friedland had been an
international fugitive from a pension fund fraud and RICO indictment.

After Friedland’s apprehension, I was chief prosecutor at the pretrial and trial
stages of the case. I conducted some of the direct and all of the cross-examination at a
pretrial suppression hearing, prepared for trial and conducted most of the direct
examination at trial, which ended after one week of testimony when Friedland abruptly
pled guilty to the RICO charge.

Co-Counsel: J. Fortier Imbert
425 Park Avenue
New York, NY 10043
(212) 559-0825

Defense Counsel: Peter Willis, Esq.
Willis & Young
921 Bergen Avenue
Jersey City, NJ 07306
(201) 659-2090

8. United States v. Anthony Salerno, et al.
U.S. Dist. Ct., SD.N.Y.
Dkt. No. 85 Cr. 139 (RO)
Before the Honorable Richard Owen and a Jury
Tried - Sept. 6 - Nov. 19, 1986
Aff’d, U.S. Ct App., 2d Cir.
865 F.2d 1370 (1989); 868 F.2d 524 (1989)
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I was chief trial prosecutor in the Mafia “Commission case,” which charged the
Bosses of all five New York La Cosa Nostra Families, and other high ranking Mafia
Members, with operating La Cosa Nostra’s presiding national “Commission” through a
pattern of racketeering acts such as extortion, loan sharking, and the murders of Mafia
Boss Carmine Galante and two associates.! After a three-month trial, all eight defendants
(including three LCN Bosses) were convicted on all counts, and seven were sentenced to
100-year prison terms.

I supervised the two-year investigation and was lead attorney at trial. During the
trial, I delivered the opening address and day-long rebuttal surnmation, conducted much
direct examination - including the examination of major cooperators - and conducted all
cross-examination. My co-counsel and [ received the 1987 John Marshall Award of the
Department of Justice for our handling of the trial.

Co-Counsel: John F. Savarese
Watchtell, Lipton, Rosen & Katz
299-Park Avenue
New York, NY 10171
(212) 371-9220

J. Gilmore Childers -
Goldman Sachs & Co
85 Broad Street
New York, NY 10004
(212) 902-1000

Defense Counsel:

For Anthony Salerno Anthony Cardinale
One Commercial Wharf West
Boston, MA 02110
(617) 523-6163

For Anthony Corallo Albert Guadelli
14 Tennis Place
Forest Hills, NY 11375
(718) 268-4343

! One defendant (Castellaﬁo) was murdered and two others died before trial commenced.
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For Salvatore Santoro Samuel H. Dawson (Deceased)
305 Madison Avenue
New York, NY 10165
(212) 922-1080

For Christopher Furnari James LaRossa .
LaRossa, Mitchell & Ross
41 Madison Ave., 34" Floor
New York, NY 10010
(212) 696-9700

Carmine Persico, Jr. Pro Se

Gennaro Langella Frank Lopez
Last known address:
20 Vesey Street

New York, NY 10007
(212) 964-2121

Ralph Scopo John Jacobs
225 Broadway
New York, NY 10007
(212) 571-0805

Anthony Indelicato Robert Blossner
225 Broadway
New York, NY 10007
(212) 571-0805

9. United States v. Joseph Massino, et al.
U.S. Dist. Ct.,, S.D.NY.
Dkt. No. 81 Cr. 803 (RWS)
Before the Honorable Robert W. Sweet and a jury.
Tried - April-June, 1987

After defendant Joseph Massino was apprehended as a fugitive, I was asked to try
him and another defendant as co-prosecutor in a racketeering case. The indictment
charged the defendants with committing several murders and hijackings as part of the
Bonanno La Cosa Nostra Family.

During the six-week trial, I presented the jury opening and rebuttal summation,
and conducted approximately half of the direct examination. At the conclusion of the
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trial, the defendants were found to have committed several hijacking racketeering acts
and acquitted of the murders; the case was then dismissed on the ground that none of the
racketeering acts found by the jury fell within the applicable statute of limitations period.

Co-Counsel: Helen Gredd
Lankler, Siffert & Wohl
500 5™ Avenue
New York, NY 10110
(212)921-8399

Defense Counsel:

For Joseph Massino Samuel Dawson (Deceased)
305 Madison Avenue
New York, NY 10165
(212) 922-1080

For Salvatore Vitale Bruce Cutler ]
41 Madison Ave., 34" Floor
New York, NY 10010
(212) 233-6100

10. United States v. Ingber, et al.
U.S. Dist. Ct,, SD.NY.
Dkt. No. 85 Cr. 795 (CLB)
Before the Honorable Charles L. Brieant (Bench Trial)
Tried - February - April, 1986 (intermittently)
Affd by order, U.S. Ct. Ap., 2d Cir,, Feb. 4, 1987
See also Ingber v. Enzor, 841 F.2d 450 (2d Cir. 1988)

1 was sole prosecutor in this corruption and fraud case which charged Brian
Ingber, the Chairman of the Board of Supervisors of Sullivan County, New York, and
three others with racketeering, mail fraud and false statements to EPA in connection with
a federally-funded environmental (sewer plant) project. The case was the culmination of
an 18-month investigation which I supervised. At the conclusion of trial, the trial judge
found a second defendant, the project manager, guilty of false statements. Two other
defendants were acquitted. Both convicted defendants were sentenced to jail terms. 1
was awarded the 1986 Annual Legal Award of the Association of Federal Investigators
for this investigation and prosecution.
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Defense Counsel:

For Brian Ingber Elkan Abramowitz
’ Morvillo & Abramowitz
565 5" Avenue
New York, NY 10017
(212) 880-9500

For Wayne Pirnos William 1. Aronwald
Aronwald & Pykett
925 Westchester Avenue
White Plains, NY 10604
(914) 946-6565

For Howard Ingber Frederick P. Hafetz
500 5 Avenue
New York, NY 10110
(212) 997-7400

For Thomas Peck Frank Zeccola
Levinson, Zeccola, Reineke
Box 244
Central Valley, NY 10917
(845) 928-9444

United States v. Brian Ingber

U.S. Dist. Ct,, S.D.NY.

Dkt. No. 85 Cr. 795 (CLB)

Before the Honorable Charles L. Brieant and a jury.
Tried January 6-16, 1986

Aff'd by order, U.S. Ct. App., 2d Cir., Feb. 4, 1987
See also Ingber v. Enzor, 841 F.2d 450 (2d Cir. 1988)

This trial proceeded on a charge severed from the overall Ingber case described
above. Ingber was accused of violating the federal mail fraud statute by fraudulently
tampering with absentee ballots for a local election. I was sole prosecutor and the
defendant was convicted. The conviction was affirmed but subsequently overturned by
collateral attack after the Supreme Court issued its McNally decision limiting the
application of the mail fraud statute in corruption cases.
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Defense Counsel:

For Brian Ingber Elkan Abramowitz
Morvillo & Abramowitz
Suite 1500
1120 Ave. of the Americas
New York, NY 10036
(212)221-1414

Criminal History: State whether you have ever been convicted of a crime, within ten
years of your nomination, other than a minor traffic violation, that is reflected in a record

available to the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offense. ~NONE

Party to Civil or Administrative Proceedings: State whether you, or any business of

which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public. If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest. Do not list any proceedings in which
you were a guardian ad lirem, stakeholder, or material witness.

I was a defendant in an automobile accident in which my car was struck from
behind. The lawsuit was filed in 1998 and the court entered judgment in my favor
in April 2000.

In 1981, I received a divorce on consent in Superior Court, D.C.

Additionally, in my official capacity as U.S. Attorney, I was named asa party ina
number of civil suits. | was not found liable in any of them. (See attached).

Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are likely to present
potential conflicts of interest during your initial service in the position to which you have
been nominated. .

1 will consult with judicial ethics officials regarding any issues and follow the

Code of Judicial Conduct 28 U.S.C. §455. [ do not envision any categories of
litigation likely to present near-term potential conflicts, except for any litigation
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involving the Criminal Division of the Department of Justice, during my tenure.

Outside Commitments During Court Service: Do you have any plans, commitments,

or arrangements to pursue outside employment, with or without compensation, during
your service with the court? NO If so, explain.

Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500.00. If you prefer to do so,
copies of the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.

See attached Ethics in Government Act filing.

Statement of Net Worth: Complete and attach the financial net worth statement in
detail. Add schedules as called for.

See attached Net Worth Statement.

Selection Process: s there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts? Not for Court of Appeals

(a) If so, did it recommend your nomination?

(b) Describe your experience in the judicial selection process, including the
circumstances leading to your nomination and the interviews in which you
participated.

I met with officials of the White House Counsel’s Office and of the
Department of Justice to discuss my interest in this judicial position,
completed forms, underwent another FBI background investigation..

(c) Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that
could reasonably be interpreted as asking or seeking a commitment as to how you
would rule on such case, issue, or question? If so, please explain fully.

No.
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Case Selection Page
Case Number Title E;i;g {};Sdta“d
1:97¢v04792 /  DALENE v. GERRY 09/29/97  04/16/98
12:91cv02426 /  SASSOWER v. CHERTOFF 06/04/51  09/23/91
2:92cv04400 ¥/ PALKHIWALA v. USA 10/20/92  05/24/93
2:93v02740 ¥ GAYDOS v. CHERTOFF 06/24/93 08/15/95
2:93¢v03684 ¥ CRUDUP v. UNITED STATES INC. 08/18/93  Q7/17/95
2:93¢cv05588 / BARLOW v. STATE OF NEW JERSEY 1220193 12127/93
2:94¢v00026 v/ EDMOND v. PARELL 01/03/94  10/03/94
2:94cv00396 4 LYDEN v.IRS - 01/24/94  06/22/94
2:95¢v05434 -/ RIVERA v. WINTER 10/24/95  11/01/95
3:94cv04741 ¥ BETHANCOURT v. RAFFERTY 09/21/94  12/13/99
3:96¢v02038 4 MAYLES v. LECHNER 05/02/96  10/30/96
}:96cv04075~/ MAYLES v. LECHNER 08/19/96  01/26/98
There were 12 matching case records found.

PACER Service Center )

Transaction Receipt |
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Docket as of August 27, 2002 8:32 pm

U.S. District Court

Web PACER (v2.3)

USDC District of Celumbia {Washington)

CIVIL DOCKET FOR CASE #: 02-CV-1676

SMITH v. ASHCROFT, et al

Assigned to: Judge UNASSIGNED

Cause: 42:1983 Civil Rights Act

Case type: 1. civil 2. pron
THOMAS W. SMITH
plaintiff

V.

JOHN ASHCROFT, US Attorney
General

federal defendant
LARRY THOMPSON, Asst. Attorney
General

federal defendant
MYCHAEL CHERTOFF, Director,
Criminal Division, DOJ

federal defendant
ROBERT S. MUELLER

federal defendant
JOHN P. JUMPER, Chief of 3taff,
USAF

federal defendant
ONITED STATES AIR FORCE,
Correction of Military Records

federal defendant
METROPOLITAN POLICE DEPARTMENT

defendant
KATHY MCWILLIAMS

defendant
- CHEEMA, Dr.

defendant

Filed: 08/22/02

Demand: $1,000,000
Nature of Suit: 440
Lead Docket: None

Jurisdiction: US Defendant
Dkt# in other court: None

THOMAS W. SMITA

Apartment 1638

[COR LD NTC
2117 L Stree:x

Washington,

BC

20037

1 {PRO SE}

2/26/2003 ¢
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DATE #
8/22/02 1
8/22/02 ==
§/22/02 2
8/22/02 3
8/22/02 4
8/22/02 5
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DOCKET PROCEEDINGS

DOCKET ENTRY

COMPLAINT filed by plaintiff THOMAS W. SMITH; attachments
(cjp) (Entry date 08/27/02]

SUMMONS NOT ISSUED. {cip) [Entry date 08/27/02]

APPLICATION by plaintiff THOMAS W. SMITH to proceed in
forma pauperis {cip} [Entry date 08/27/02}

MOTION filed by plaintiff THOMAS W. SMITH to stay orxder {cjp)
{Entry date 08/27/02}

MEMORANDUM AND DISMISSAL ORDER by Judge Ellen S. Huvelle
granting motion to proceed in fo pauperis [2-1] by
THOMAS W. SMITH dismissing complaint {1-1] without
prejudice (N} {cjp) [Entry date 03/27/02}

FINAL JUDGMENT entered by the Clerk dismissing the
complaint without prejudice. (N) (cjp) {Entry date 08/27/02)

Case Flags:

END OF DOCKET: 1:02cv1676

PACER Service Center

“Transaction Receipt

i 027262003 09:02:40
PACER Login: [us7570  iClient Cod

Cim
Dcscrip(ion.: T02ev01676
{Billable Pages: 021 :

2/26/2003 9
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Chairman HATCH. Justice Callahan, would you introduce the
folks who are with you here?

STATEMENT OF CONSUELO MARIA CALLAHAN, NOMINEE TO
BE CIRCUIT JUDGE FOR THE NINTH CIRCUIT

Justice CALLAHAN. Thank you, Mr. Chairman. I will introduce
my family again and my husband, if they would stand, my hus-
band, Randy; Will Nichols, a friend of the family; and I'd also like
to introduce Ali Oromchian, who worked for me when he was in
law school and has just graduated from George Washington with
an LLM and is working in this area.

Chairman HATCH. Great. Congratulations. We are happy to have
all of you here, all the family members here. Thank you for being
here.

Justice CALLAHAN. Thank you, Mr. Chairman, for this oppor-
tunity, along with other Senators, to have this hearing today, and
I would similarly like to express my great gratitude for the intro-
ductions by my home State Senators. it was a great honor for me
to be introduced by them here before this Committee.

Chairman HATCH. Thank you.

[The biographical information of Justice Callahan follows:]
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

1. Name: Full name (include any former names used).
Consuelo Maria Callahan
Also used:
Connie Maria Callahan
Connie M. Callahan
Connie Callahan

2. Position: State the position for which you have been nominated.

United States Circuit Judge for the United States Court of Appeals for the Ninth Circuit. -

3. Address: List current office address and telephone number. If state of residence differs
from your place of employment, please list the state where you currently reside.

Court of Appeal (State of California)
Third Appellate District

914 Capitol Mall

Sacramento, California 95814
916.654.0234

4. Birthplace: State date and place of birth.

June 9, 1950
Palo Alto, California

5. Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
" occupation, employer’s name and business address(es). Please also indicate the number
of dependent children.

Married. Spouse: Randy C. Haight

Supervisory Special Agent

Bureau of Alcohol, Tobacco and Firearms (ATF)
San Francisco Field Division

San Francisco Group IV

221 Main Street, Suite 1250

San Francisco, California 94105

I have no dependent children.
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Education: List in reverse chronological order, listing most recent first, each college,
law school, and any other institutions of higher education attended and indicate for each
the dates of attendance, whether a degree was received, and the date each degree was
received.

University of Virginia School of Law
6/02 to Present

LLM — Judicial Process

(To be awarded upon completion - 2004)

McGeorge School of Law
University of the Pacific
8/72 to 5/75

JD - May 31, 1975

Leland Stanford Junior University
9/68 to 6/72
AB - Honors English - June 11, 1972

Employment Record:- List in reverse chronological order, listing most recent first, all
business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions and organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or job description where appropriate.

Associate Justice

Court of Appeal State of California
Third Appellate District

914 Capitol Mall

Sacramento, California 95814

Associate Justice (Pro Tem)
State of California

Supreme Court

350 McAllister Street

San Francisco, California 94102
Artiglio v. Corning Inc.

18 Cal. 4™ 604

Judge

State of California

Superior Court San Joaquin County
222 E. Weber Avenue

Stockton, California 95202
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Court Commissioner
Municipal Court of Stockton
San Joaquin County

222 E. Weber Avenue
Stockton, California 95202

Supervisory District Attorney .

San Joaquin County District Attorey’s Office
222 E. Weber Avenue, Room 202

Stockton, California 95202

Deputy District Attorney

San Joaquin County District Attorney’s Office
222 E. Weber Avenue, Room 202

Stockton, California 95202

Deputy City Attorney

City of Stockton

425 N. El Dorado Street
Stockton, California 95202

Law Clerk — City Attorney’s Office
City of Stockton

425 N. El Dorado Street

Stockton, California 95202

Legal Intern

Sacramento County

Public Defender’s Office

700 H Street

Sacramento, California 95814

McGeorge School of Law Alumni Board
1999 to present

California Judges Association Executive Board
1995 to 1996 and 1999 to 2002

San Joaquin County Child Abuse Prevention Council Board
1987 to 1993
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Military Service: Identify any service in the U.S. Military, including dates of service,
branch of service, rank or rate, serial number and type of discharge received.

None.

Honers and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Moot Court Finalist
San Joaquin County Juvenile Justice Commission,

Award for work in the field of child abuse/sexual assault
Commission on the Status of Women,

Susan B. Aunthony Award - Woman of Achievement
San Joaquin County Mediation Center, Peacemaker of the Year
San Joaquin County Law Day Award Recipient
Action of Behalf of Children (ABC) ~ Stockton,

Child Advocate Award
Induction into the Stockton Mexican-American Hall of Fame

Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

Women Lawyers of San Joaquin County
Treasurer and Board of Governors, 1980 to 1986

San Joaquin County Bar Association
Board of Governors, 1983 to 1985

Judicial Council of California
Executive Legislative Action Network, 1994 to 1996

California Judges Association

Executive Board .

1995 to 1996 (Trial Court Representative)
1999 to 2002 (Appeliate Court Representative)
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Bar and Court Admission: List each state and court in which you have been admitted to
practice, including dates of admission and any lapses in membership. Please explain the
reason for any lapse of membership. Give the same mformatlon for administrative bodies
which require special admission to practice.

State of California

All courts of California

United States District Court, Eastern District
December 1975

(No lapses in membership)

Memberships: List all memberships and offices currently and formerly held in
professional, business, fratemnal, scholarly, civic, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

McGeorge School of Law
Alumni Board, 1599 to present
Secretary, 2001; Vice-President, 2002; and Premdent 2003

Anthony M. Kennedy Inn of Court
Member/Master of the Bench, 1997 to present -
Inn President, 2000 to present

California Judges Association
Executive Board, 1995 to 1996 and 1999 to 2002

Rotary International
Downtown Stockton Chapter, 1993 to 1997
Prior to my membership in Rotary International, this was a men-only service

organization.

Yosemite Club

Stockton, California

Member, 1993 to 1997

Prior to my membership in the Yosemite Club of Stockton, it was a men-only private

club.

San Joaquin County Child Abuse Prevention Council
Board Member, 1987 to 1993
President, 1992 to 1993
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Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other material you have written or edited, including material published on the Internet.
Please supply four (4) copies of all published material to the Committee, unless the
Committee has advised you that a copy has been obtained from another source. Also,
please supply four (4) copies of all speeches delivered by you, in written or videotaped
form over the past ten years, including the date and place where they were delivered, and
readily available press reports about the speech.

In 1973 1 authored a recruitment brochure entitled, “Women in Law” for the McGeorge
School of Law. No copy available.

I am not a frequent public speaker. Irecall giving the following speeches:

D Keynote speaker for California Women Lawyers at a one day seminar ~
“How to Become a Judge,” 2/23/02, Sacramento, California;

2) Speech to Women Lawyers of Sacramento — “Retention Elections,”
5/24/01, Sacramento, California;

3) Keynote speaker for the Association of Police Training Officers —
“Changes in the Legal Landscape: The Need for Ethics and Civility in the
Workplace,” 10/11/00, Sacramento, California;

4) Keynote speaker at the Diversity Forum, University of the Pacific,
“Personal Success and Success in the Workplace,” 4/23/99, Stockton,
California;

5) Keynote speaker for McGeorge School of Law, Dean’s Counsel — “The
Value of My McGeorge Education,” 6/9/98, Sacramento, California;

6) Keynote address to graduates of the Criminal Justice Program at California
State University — “A 25 Year Retrospective on the Courts and Law
Enforcement,” 4/25/98, Sacramento, California;

7) Graduation speech, Humphreys School of Law (Inspirational theme)-
5/97, Stockton, California.

To my knowledge, none of my speeches was audio or video tape recorded. Ido
not have an actual text of any of my speeches. Ihave provided outlines of the
subject matter I intended to cover in these speeches. Icannot be certain that 1
covered all outline points. I generally allow questions where time permits. I have
no specific recollection of any of the questions asked and answers given. Thave
attached an article discussing the content of the 5/24/01 speech on retention
elections in lieu of an outline.
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I have also attached written material that I helped prepare for three different legal
education programs occurring in April 1999, September 1999, and January 2002.
In all three programs there were co-instructors. The materials contain summaries
of law and cases that were relevant to the topics being discussed.

1) The April 1999 materials were part of a Continuing Legal Education (CLE)
Program on the Court of Appeal and appellate practice. This program was done
with Jay-Allen Eisen, a certified appellate specialist.

2) The September 1999 program was a “Civil Law Update” presented at a
research attorney’s conference. This program was done with Justice Haller and
Justice Wiseman, California Court of Appeal justices.

3) The January 2002 program was a Continuing Legal Education Program held at
McGeorge School of Law. The panel was composed of legal scholars, lawyers,
and one judge.

Congressional Testimony: List any occasion when you have testified before a
committee or subcommittee of the Congress, including the name of the committee or
subcommittee, the date of the testimony and a brief description of the substance of the
testimony. In addition, please supply four (4) copies of any written statement submitted
as testimony and the transcript of the testimony, if in your possession.

None.

Health: Describe the present state of your health and provide the date of your last
physical examination.

Excellent
November, 2002
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16.  Citations: If you are or have been a judge, provide:

(@)

a short summary and citations for the ten (10) most significant opinions you have
written;

1. People v. Carmony (2002) 99 Cal.App.4th 317.
Review denied August 28, 2002.

SUMMARY

Defendant, who had been sentenced to prison after being convicted
of sexual offenses against minors and was scheduled for release on parole,
became the subject of proceedings under the Sexually Violent Predators
Act (SVPA; Welf. & Inst. Code, § 6600 et seq.). At the time of his
convictions, he had been determined not to be a mentally disordered
offender. In the SVPA proceedings, the trial court admitted two
psychological evaluations that were based on interviews with defendant
and that supported a finding that defendant was a sexually violent
predator. Defendant's expert disagreed with those evaluations. The trial
court found beyond a reasonable doubt that defendant was a sexually
violent predator. (Superior Court of Sacramento County, No. 61422,
Morrison C. England, Jr., Judge.)

The Court of Appeal affirmed. It held that litigation of the issue of
defendant's mental health was not barred by the doctrine of collateral
estoppel, despite the earlier determination that he was not a mentally
disordered offender. The different purposes and procedural settings of the
Mentally Disordered Sex Offenders Act (former Welf. & Inst. Code, §
6300 et seq.) and the SVPA required litigation of defendant's current
mental condition in the SVPA proceedings. The court further held that the
trial court did not err in admitting the two psychological reports that
became the basis for the SVPA petition, even though defendant received
no advance notice that he was being evaluated as a sexually violent
predator and did not have assistance of counsel before proceeding with the
interviews. The transfer of a prison inmate to a mental hospital for
involuntary treatment is a deprivation of liberty that requires due process
protection appropriate to the circumstances.

However, nothing in the SVPA suggests that the Legislature
intended to require notice or representation by counsel before the petition
is requested or filed, and due process does not require such notice or
representation. (Opinion by Callahan, J., with Scotland, P. J., and Davis,
I., concurring.)

People v. Carmony 99 Cal. App.4th 317 (Cal.App.3.Dist.,2002).
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2. Simmons v. Allstate Ins. Co. (2001) 92 Cal.App.4th 1068.

SUMMARY

_ The trial court, after striking defendants' cross-complaint under the
provisions of the anti-SLAPP (strategic lawsuit against public
participation) statute (Code Civ. Proc., § 425.16), denied defendants’
request to amend the cross-complaint to remove any allegations that might
be objectionable under the anti-SLAPP statute. (Superior Court of
Sacramento County, No. 99AS503379, John R. Lewis, Judge.)

The Court of Appeal affirmed. The court held that the trial court
properly denied defendants’ request to amend. The anti-SLAPP statute
makes no provision for amending the complaint once the trial court finds
the requisite connection to protected speech, and none should be implied.
Allowing a SLAPP plaintiff leave to amend the complaint once the trial
court finds the prima facie showing has been met would completely
undermine the statute by providing the pleader a ready escape from section
425.16's quick dismissal remedy. This would totally frustrate the
Legislature's objective of providing a quick and inexpensive method of
unmasking and dismissing such suits. (Opinion by Callahan, J., with
Nicholson, Acting P. J., and Raye, J., concurring.)

Simmons v. Allstate Ins. Co. 92 Cal.App.4th
1068 (Cal.App.3.Dist.,2001).

3, Adams v. Aerojet-General Corp. (2001) 86 Cal. App.4th 1324.
Review denied May 16, 2001.

SUMMARY

The trial court, in a toxic waste disposal action filed by property
owners against a corporation, granted defendant's motion to disqualify
plaintiffs' attorney on the ground that, while he was a member, his former
law firm had represented defendant in a similar action (Rules Prof.
-Conduct, rule 3- 310(E)). Invoking the rule that knowledge acquired by
one member of a firm of lawyers is imputed to all members of the firm, the
trial court ruled that the knowledge acquired by the attorney's former
partners about defendant must be imputed to him.

The trial court also found there was a substantial relationship
between the subject matter of the prior representation and the present suit,
and it ruled that there was a conclusive presumption that confidential
information passed to the attorney as a partner in his former firm.
(Superior Court of Sacramento County, No. 98AS501025, John R. Lewis,
Judge.) :
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The Court of Appeal reversed and remanded for further
proceedings. The court held that the trial court abused its discretion in
disqualifying plaintiffs’attorney, since disqualification was based not on a
particularized analysis of the attorney's relationship to defendant while at
his former firm, but on a conclusive presumption derived from the
attorney's mere membership in the former firm. On remand, the trial court
should focus not only on the relationship between the attorney and the
former firm's representation of defendant, but on whether the attorney's
responsibilities as partner and principal, as well as his relationship with
other members of the firm, placed him in a position where he was
reasonably likely to have obtained confidential information relating to the
current case. The court also held that a rule that disqualifies an attorney
based on imputed knowledge derived solely from his or her membership in
the former firm and without inquiry into his or her actual exposure to the
former client's secrets is inconsistent with the language and core purpose
of Rules Professional Conduct, rule 3-310(E), and unnecessarily restricts
both the client's right to chosen counsel and the attomney's freedom of
association. (Opinion by Callahan, J., with Kolkey, J., concurring.
Concurring and dissenting opinion by Scotland, P. J.)

Adams v. Aerojet-General Corp. 86 Cal.App.4th 1324
(Cal.App.3.Dist.,2001).

4. Wise v. Thrifty Pavless, Inc. (2000) 83 Cal.App.4th 1296.
SUMMARY

A woman filed an action against a drugstore, alleging that while
she was in the midst of an acrimonious separation from her former
husband, defendant, wrongfully and without plaintiff's authorization,
disclosed to her former husband in the form of billing printouts sensitive,
private, and confidential information regarding plaintiff's medications and
treatments, which her former husband used against her in their dissolution

_action and in a Department of Motor Vehicles (DMV) investigation. The
trial court denied defendant’s pretrial motion in limine to prohibit plaintiff
or any of her witnesses from making any reference to damages or loss
suffered by her as the result of her husband's use of the drug printout in
either the dissolution action or in DMV proceedings, on the ground such
disclosure was protected by the litigation privilege (Civ. Code, § 47, subd.

®). :

The jury returned a verdict for plaintiff. (Superior Court of Placer
County, No. SCV6827, J. Richard Couzens, Judge.)

The Court of Appeal affirmed. The court held that although the
former husband’s use of the information was absolutely privileged,
defendant's own tortious conduct was not. Non-participants and non-
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litigants to judicial proceedings are never protected from liability under
Civil Code section 47, subdivision (b). Defendant's djsclosure did not
satisfy any of the elements of the privilege: (1) it was not made in the
course of judicial or quasi-judicial proceedings; (2) defendant was not a
litigant or other participant authorized by law; (3) the disclosure was not
made to further the object of litigation (defendant was told the information
was for tax purposes); and (4) there was no logical relation to any ongoing
or contemplated legal proceeding. (Opinion by Callahan, J., with
Nicholson, Acting P. I, and Hull, J., concurring.)

Wise v. Thrifty Payless, Inc. 83 Cal. App.4th 1296
(Cal.App.3.Dist.,2000). -

5. Mack v. Soung (2000) 80 Cal.App.4th 966.
Review denied August 23, 2000.

SUMMARY

The surviving children of an elderly woman who had died in a
nursing home brought an action for violation of the Elder Abuse and
Dependent Adult Civil Protection Act (Welf. & Inst. Code, § 15600 et
seq.) and for intentional infliction of emotional distress against their
mother's former physician.

The trial court sustained demurrers to both causes of action without
leave to amend. Plaintiffs alleged that defendant concealed the existence
of the decedent's serious bedsore, opposed her medically necessary
hospitalization, and then withdrew from her care while she was dying.
(Superior Court of San Joaquin County, No. CV001511, Sandra Butler
Smith, Judge.)

The Court of Appeal affirmed the judgment as to the ruling
regarding the intentional infliction of emotional distress cause.of action,
and reversed as to the ruling on the elder abuse cause of action, remanding
to the trial court with directions to enter a new order overruling the
demurrer as to that cause of action only. The court held that the trial court
abused its discretion in sustaining defendant's demurrer to the elder abuse
cause of action, since a liberal construction of plaintiffs' pleadings
disclosed a course of conduct that constituted elder abuse in the form of
medical neglect under the act (Welf. & Inst. Code, § 15610.07). The court
further held that it is not only nursing care custodians, but also health care
providers, who are subject to liability under the act if their misconduct
rises to the level of neglect, abuse, or abandonment. (Opinion by Callahan,
J., with Scotland, P. J., and Nicholson, J., concurring.)

Mack v. Soung 80 Cal.App.4th 966 (Cal. App.3.Dist.,2000).
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6. Inre Conservatorship of Gregory (2000) 80 Cal.App.4th 514.
As modified on denial of rehearing May 30, 2000.
Review denied August 23, 2000.

SUMMARY .

A nursing home resident brought an action against the nursing
home alleging elder abuse under the Elder Abuse and Dependent Adult
Civil Protection Act (Welf. & Inst. Code, § 15600 et seq.), and other
causes of action, arising from plaintiff's injury in a fall. The trial court
instructed the jury on elder abuse, based on Welfare and Institutions Code
section 15610.07 (definition of abuse of elder or dependent adult), and
based on state and federal regulations. The jury returned verdicts in favor
of plaintiff. (Supertor Court of Siskiyou County, No. 53756, James E.
Kleaver, Judge. [FN] )

(FNRetired judge of the Siskiyou Superior Court, assigned by the Chief
Justice pursuant to article VI, section 6 of the California Constitution.)

The Court of Appeal affirmed the judgment in plaintiff's favor. In
addition, for reasons stated in the unpublished portion of the opinion, the
court reversed the trial court's order concerning plaintiff's request for fees
and costs to the extent the order denied plaintiff compensation for
paralegal fees, remanded the matter for further proceedings, and affirmed
the order in all other respects. The court held that the trial court's
instructions on elder abuse were not incorrect for omitting the definitions
of physical abuse and neglect contained in Welfare and Institutions Code
sections 15610.57 and 15610.63. The court held that defendants waived
the right to such an instruction by failing to request it at trial, but that the
instructions were correct in any event, and they did not mislead the jury.
The court also held that the trial court did not err in reading the jury
instructions that were based on state and federal regulations. An
administrative agency cannot independently impose a duty of care if the
Legislature has not delegated that authority to the agency. However, the
regulations at issue were authorized by federal and state legislation, and
thus they could be used to describe the care required under an existing
statutory right of action for elder abuse. The court further held that the trial
‘court's instructions based on state and federal regulations were not too
vague to provide meaningful guidance to the jury. (Opinion by Callahan,J.,
with Scotland, P. ., and Blease, J., concurring.)

In re Conservatorship of Gregory 80 Cal.App.4th 514

(Cal.App.3.Dist.,2000).
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7. Pulaski v. California Occupational Safety and Health Standards Board (1999)
75 Cal.App.4th 1315. As modified on denial of rehearing on

November 24, 1999. .
SUMMARY

The California Occupational Safety and Health Standards Board
adopted standards for ergonomics in the workplace designed to minimize
the instances of repetitive motion injuries (RMI) (Cal. Code Regs., tit. 8, §
5110), pursuant to the legislative mandate of Labor Code section 6357.
Labor and employer groups filed petitions for writs of mandate arguing for
invalidation of various portions of California Code of Regulations, title 8,
section 5110. The trial court granted a writ of mandate requiring the board
to refrain from enforcing the following portions of the regulations it found
invalid: the exemption for small businesses; the requirement that the
RMI's be predominantly caused by a work-related repetitive motion task;
the requirement that a licensed physician objectively identify and diagnose
the RMT's; and the safe harbor provision, protecting an employer that
undertook good faith measures designed to minimize RMI's.

(Superior Court of Sacramento County, No. 95CS00362, James Timothy
Ford, Judge.)

The Court of Appeal reversed the judgment and remanded to the
trial court. The court held that substantial evidence supported the trial
court's findings that the board, in enacting California Code of Regulations,
title 8, section 5110, substantially complied with requirements of the
Administrative Procedure Act (Gov. Code, § 11340 et seq.). The court also
held that the trial court abused its discretion in striking California Code of
Regulations, title 8, section 5110, subdivision (c) (safe harbor provision),
since the record showed that provision was not irrational, arbitrary, or in
excess of the board's rulemaking authority. The court also held that the
trial court abused its discretion in invalidating the portion of California
Code of Regulations, title 8, section 5110, subdivision (a)(1), that imposed
arequirement that the RMTI's be predominantly caused by a work-related
repetitive motion task, given the problematic nature of identifying RMI's
as work- related. The court also held that the trial court abused its
discretion in invalidating the provision that called for objective
identification of an RMI by a physician, since that provision was a
reasoned response to the lack of scientific consensus on the cause-effect
relationship between RMI's and repetitive tasks in the workplace. The
court also held that the trial court did not err'in striking the provision that
exempted small businesses from the regulations, since that exemption was
inherently inconsistent with Labor Code section 6357, by which the )
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Legislature intended to impose upon the board the responsibility to
promulgate standards for minimizing RMT's in all places of employment.
(Opinion by Callahan, J., with Scotland, P. J., and Davis, J., concurring.)

Pulaski v. California Occupational Safety and Health Standards

Board, 75 Cal. App.4th 1315 (Cal. App.3.Dist.,1999).

8. Clemente v. Amundson (1998) 60 Cal.App.4th 1094.

SUMMARY

The trial court denied plaintiffs' petition for a writ of mandate to
compel the Department of Developmental Services (DDS), its director,
and a regional center to set aside a DDS administrative hearing decision
authorizing parental co-payment for in-home respite services, defined as
intermittent or regularly scheduled temporary non-medical care and
supervision provided in the client's own home, for a regional center client
who resides with a family member (Welf. & Inst. Code, § 4690.2, subd.
(a)). (Superior Court of Sacramento County, No. 95CS02843, Thomas M.
Cecil, Judge.)

The Court of Appeal reversed with directions. The court held that
the regional center could not impose a parental co-payment for respite
services in the absence of express statutory authorization, and the
Legislature did not expressly authorize the co-payment in the Lanterman
Developmental Disabilities Services Act (Welf. & Inst. Code, §§ 4500-
4905). Welfare and Institutions Code section 4685 identifies respite and
day care as separate types of assistance available to families caring for
developmentally disabled children at home, but expressly authorizes
parental co-payment only for day care. Had the Legislature intended to
assess a co-payment for respite services it had every opportunity to do so
in the 1992 amendment that added co-payment for day care. The vague
language of the Legislature's directive in Welfare and Institutions Code
section 4791, subdivision (c), that regional centers seek "alternative
sources of payment for services” could not be read to authorize co-
payment for respite services. Also, the DDS and its director had no
authority to issue a policy that authorized regional centers to establish
service standards requiring a parental co-payment for any service
purchased for the minor or the minor's family if that service was similar to
a service a child without a disability would need. (Opinion by Callahan, J.,
with Puglia, P. J., and Davis, J., concurring.)

Clemente v. Amundson 60 Cal.App.4th 1094

(Cal.App.3.Dist.,1998).



263

9. Connerly v. State Personnel Bd. (2001) 92 Cal. App.4th 16.
SUMMARY

The Governor brought an action challenging five statutory
affirmative action programs as violative of equal protection principles and
Proposition 209 (Cal. Const,, art. I, § 31). The statutes in question were
Government Code section 8880.32 (State Lottery Commission),
Government Code section 16850 et seq. (sale of state bonds), Government
Code section 19790 et seq. (state civil service), Education Code section
87100 et seq. (community colleges), and Public Contract Code section
10115 et seq. (state contracting). A private citizen was permitted to join
the lawsuit, and he continued the litigation after the Governor left office.
The trial court found invalid a portion of the statutory scheme relating to
the sale of bonds and all of the statutory scheme applicable to state
contracting, but otherwise rejected plaintiff's constitutional challenges.
(Superior Court of Sacramento County, No. 96CS01082, Lloyd Connelly,
Judge.)

The Court of Appeal reversed and remanded to the trial court with
directions to enter a judgment consistent with the Court of Appeal's
conclusions.

The court held that under taxpayer and citizen standing rules, the
private citizen had standing to maintain the suit. It held that the statutory
scheme applicable to the state lottery was invalid, and that the scheme
applicable to the sale of government bonds was also invalid, but that a
portion of the data collection and reporting requirements of that scheme
was severable and could be upheld. The court further held that the
statutory scheme applicable to the state civil service was partially invalid,
but that the remainder of the scheme could be severed and upheld. The
statutory scheme applicable to the community colleges was invalid, the
court held, and a portion of the data collection and reporting requirements
of the scheme relating to state contracting was severable from the invalid
portions and could be upheld. (Opinion by Scotland, P. J., with Morrison
and Callahan, JJ., concurring.)

Connerly.v. State Personnel Bd. 92 Cal.App.4th 16

(Cal.App.3.Dist.,2001).

10. Catholic Charities of Sacramento, Inc. v. Superior Court (2001)

90 Cal.App.4th 425, review granted September 26, 2001 (S099822).

SUMMARY

A religion-based social services corporation filed an action against
the state seeking declaratory and injunctive relief, challenging the
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constitutionality of state statutes that require employers that provide health
insurance prescription coverage to include coverage for contraceptives
(Health & Saf. Code, § 1367.25; Ins. Code, § 10123.196). Because
plaintiff provided social services without regard to religious affiliation and
the majority of its employees did not subscribe to its religious tenets, the
religious employer exemption of these statutes did not apply to it (Health
& Saf. Code, § 1367.25, subd. (b); Ins. Code, § 10123.196, subd. (d)). The
trial court denied plaintiff's motion for a preliminary injunction pending
trial. (Superior Court of Sacramento County, No. 00AS03942, Joe S. Gray,
TJudge.) : ’

The Court of Appeal denied plaintiff's petition for a writ of
mandate. The court held that the trial court properly denied plaintiff's
request for a preliminary injunction, since it was not reasonably probable
that plaintiff's action would prevail on the merits. Health and Safety Code
section 1367.25, and Insurance Code section 10123.196, which were
enacted to eliminate discriminatory insurance practices that had
undermined the health and economic well-being of women, are otherwise
valid laws that are generally applicable and neutral with respect to religion.
Accordingly, strict scrutiny did not apply, and the incidental effect that
these statutes had on the religious beliefs of plaintiff did not violate either
the federal or state free exercise clause (U.S. Const., 1st Amend.; Cal.
Const,, art. I, § 4) or any other constitutional provision. The religious
exemption in these statutes (Health & Saf. Code, § 1367.25; subd. (b), Ins.
Code, § 10123.196, subd. (d)) was sect-neutral and was not designed to
burden only plaintiff's religion. Accordingly, the exemption was not
subject to a strict scrutiny analysis. The religious employer exemption in
these statutes was constitutional under the appropriate three- pronged test:
the statutes have a secular purpose, they do not advance or inhibit religion,
and they do not foster excessive government entanglement with religion.
(Opinion by Scotland, P. J., with Morrison and Callahan, JT., concurring.)

Catholic Charities of Sacramento, Inc. v. Superior Court.

a short summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court;

T am aware of two cases where I have been reversed. One was a court trial I did as
a Superior Court Judge; the other was a case I authored while on the Court of
Appeal. There may be some criminal sentences that were remanded for a minor
correction even though the judgment was otherwise affirmed. I would have no
way of identifying such cases. Also, there may be some rulings from civil law and
motion which required correction. Iam not aware of any, but I have no way of
tracking all law and motion rulings that I made while on the trial bench. The two

reversals are:
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Beck Development Co., Inc. v. Southern Pacific Transportation Company.
San Joaquin County Superior Court No. 200393

Court of Appeal, Third Appellate District, No. C015216 and No. C015905
(The two cases were consolidated. 1handled No. C015216 and another
judge handled No. C015905) '

44 Cal. App.4™ 1160

SUMMARY

A development company brought an action against the State
Department of Toxic Substances Control, a city, and a railroad company,
seeking damages and declaratory and writ relief. The development
company had purchased property in 1985 in order to subdivide and
develop it for residential purposes, but was inhibited from doing so by the
department and the city due to subsurface oil contamination caused by the
railroad company prior to 1945. The development company had entered
into a contract with the department and agreed to pay for investigation and
evaluation of the contamination, but eventually demanded a hearing. The
department instead advised the city to impose a moratorium on
development of the property and refused to take further action.

Accordingly, the city refused to consider the company’s application
for approval of a tentative subdivision map. The trial courts, in bifurcated
trials, granted a writ of mandate compelling the department to accord the
development company a public hearing on whether its property should be
designated hazardous waste property (Health and Safety Code, 25220 et
seq.), ruled that the city did not have to accept and consider the
development company’s application for approval of a tentative subdivision
map, and ruled against the railroad company for abatement of a nuisance
and incidental damages of $1,205,613.18 (Superior Court of San Joaquin
County, No. 200393, Consuelo Maria Callahan and Michael N. Garrigan,
Judges).

The Court of Appeal modified the judgment granting a writ of
mandate to direct the department to make a reasonably prompt
determination and then to either issue a no-known-hazard statement or
proceed with hearing procedures, as required by the determination it would
make, and affirmed that judgment as so modified; the court also reversed
the judgment in favor of the city and remanded to the trial court with
directions to issue a judgment granting declaratory relief in favor of the
development company, and reversed the judgment in favor of the
development company and against the railroad company and remanded to
the trial court with directions to enter judgment in favor of the railroad
company. The court held that the trial court properly issued a writ of
mandate directing the department to conduct a public hearing on whether
the property should be designated hazardous waste property. In order to
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comport with requirements of due process appropriate to the department’s
quasi-judicial action in restricting the use of the company’s property, the
moratorium option utilized by the department, which guaranteed none of
the appropriate due process procedural safeguards, could only be construed
as a temporary measure; the property owner was entitled to a full hearing
with procedural safeguards. The court further held that the company was
not entitled to specific performance of its agreement with the department.
In addition, the court held that the trial court erred when it ruled for the
city, as the city was required to follow the statutorily mandated procedures
by which the Legislature has carefully preserved procedural safeguards for
affected parties, and multiple means and opportunities were available to
the city to protect the public health and safety. The court also held that the
trial court’s findings did not support the judgment for plaintiff against the
railroad company, since the court’s finding that neither side adequately
characterized or tested the site was a finding of a failure of proof that had
to be held against plaintiff who bore the burden of proof.

The court further held that the trial court’s findings in plaintiff’s
action against the railroad company that the oil contamination of the
property constituted a nuisance per se, a public nuisance, and a private
nuisance, which was continuing rather than permanent, were all legally
insupportable. (Opinion by Sparks, Acting P.J., with Davis and Scottland,
J1., concwrring.)

Hoechst Celanese Corporation v. Franchise Tax Board.
Court of Appeal, Third Appellate District, C030702
Supreme Court of California No. S085091

25 Cal.4® 508

SUMMARY

Plaintiff was an out-of-state corporation that conducted business
operations and filed franchise tax returns in California. Plaintiff divided
the assets of a pension plan it had funded for its employees among two
newly created pension plans. Assets from one of the successor plans was
used to purchase annuities to meet that plan’s obligations. The surplus
assets in that plan were placed in plaintiff’s general fund for general
corporate purposes. Plaintiff contended it did not have to allocate any of
the reverted income from the surplus assets to California as business
income. The Supreme Court found the income from the reversion was
apportionable business income in California under Cal. Rev. & Tax Code
12150(a). The statutory definition of business income under 12150(a)
established separate transactional and functional tests for business income.
Plaintiff’s reversion of surplus pension plan assets met the functional test
and was therefore business income. Subjecting the apportionable share of
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the reverted pension plan assets to taxation in California did not violate the
federal due process or commerce clauses. Judgment of the appellate court
was reversed as the reverted pension plan assets were business income and
taxable in California.

{c) a short summary of and citations for all significant opinions on federal or state
constititional issues, together with the citation for appeilate court rulings on such
opinions. ’

If any of the opinions or rulings listed were in state court or were not officially reported,
please provide copies of the opinions.

1. Inre Charles T. (2002) 102 Cal. App.4th 869.
SUMMARY

The juvenile court entered orders terminating a mother's parental
rights and freeing her son for adoption. During the course of the
proceedings, the son was represented by counsel appointed by the court,
but the court never appointed a guardian ad litem for him, and the mother
never objected. (Superior Court of Sacramento County, No. JD216982,
Susan L. Aguilar, Referee.)

The Court of Appeal affirmed. The court held that the mother had
standing to attack the failure to appoint a guardian ad litem, and that while
she might have waived the issue by failing to object in the juvenile court,
the issue was an important one that merited being resolved on appeal.

The court further held that the juvenile court, in failing to appoint a
guardian ad litem, did not violate Welfare and Institutions Code section
326.5 (Judicial Council must adopt rule complying with requirement of
Child Abuse Prevention and Treatment Act (42 U.S.C. § 5101 et seq.) for
appointment of guardian ad litem). The court held that Congress intended
only that an individual who is independent of the other parties and has the
legal knowledge and experience to be found in an attorney or is a trained
special advocate volunteer, be appointed to represent the minor's interests.
By requiring legal counsel or in some cases a special advocate (Cal. Rules
of Court, rule 1438), California has gone beyond Congress's minimum
requirements. In most cases, counsel can properly act as a dependency
guardian ad litem. Where counsel discovers interests of the minor that
might result in separate adversarial proceedings, the juvenile court must
appoint a separate guardian ad litem. The court further held that California
Rules of Court, rule 1438, satisfies the direction of Welfare and
Institutions Code section 326.5, to comply with Congress's requirements.
(Opinion by Callahan, J., with Scotland, P. J., and Nicholson, J.,
concurring.)

Inre Charles T. 102 Cal. App.4th 869 (Cal.App.3.Dist.,2002).



268

2. People v. Carmony (2002) 99 Cal. App.4th 317.
Review denied August 28, 2002.

SUMMARY

Defendant, who had been sentenced to prison after being convicted
of sexual offenses against minors and was scheduled for release on parole,
" became the subject of proceedings under the Sexually Violent Predators
Act (SVPA; Welf. & Inst. Code, § 6600 et seq.). At the time of his
convictions, he had been determined not to be a mentally disordered
offender. In the SVPA proceedings, the trial court admitted two
psychological evaluations that were based on interviews with defendant
and that supported a finding that defendant was a sexually violent
predator. Defendant's expert disagreed with those evaluations. The trial
court found beyond a reasonable doubt that defendant was a sexually
violent predator. (Superior Court of Sacramento County, No. 61422,
Morrison C. England, Jr., Judge.)

The Court of Appeal affirmed. It held that litigation of the issue of
defendant's mental health was not barred by the doctrine of collateral
estoppel, despite the earlier determination that he was not a mentally
disordered offender. The different purposes and procedural settings of the
Mentally Disordered Sex Offenders Act (former Welf. & Inst. Code, §
6300 et seq.) and the SVPA required litigation of defendant's current
mental condition in the SVPA proceedings.

The court further held that the trial court did not err in admitting
the two psychological reports that became the basis for the SVPA petition,
even though defendant received no advance notice that he was being
evaluated as a sexually violent predator and did not have assistance of
counsel before proceeding with the interviews. The transfer of a prison
inmate to a mental hospital for involuntary treatment is a deprivation of
liberty that requires due process protection appropriate to the
circumstances. However, nothing in the SVPA suggests that the
Legislature intended to require notice or representation by counsel before
the petition is requested or filed, and due process does not require such
notice or representation. (Opinion by Callahan, J., with Scotland, P. J., and
Davis, J., concurring.)

People v. Carmony 99 Cal.App.4th 317 (Cal. App.3.Dist.,2002).
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3. Howard Jarvis Taxpavers Ass’n. v. City of Roseville (2002)
97 Cal.App.4th 637.

SUMMARY

A taxpayers association and related parties filed an action against a
city, alleging that an "in-lieu franchise fee" of 4 percent imposed by the
city on the annual budgets of each of the city's utilities (water, sewer, and
refuse collection), paid by the utility ratepayers and transferred to the city's
general fund, violated Proposition 218 (Cal. Const., art. XIII D), which
requires voter approval of local government property-related assessments,
fees, and charges. The trial court entered summary judgment for plaintiffs.
(Superior Court of Placer County, No. SCV7831, Frances A. Kearney,
Judge.)

The Court of Appeal affirmed. The court held that the fee was
subject to, and violated Proposition 218, specifically California
Constitution, article XIII D, section 6, subdivision (b), which provides that
fee or charge revenues may not exceed what it costs to provide fee or
charge services, and that no fee or charge may be imposed for general
governmental services. The in-lieu franchise fee did not comply with
either of these requirements. (Opinion by Davis, J., with Scotland, P. J.,
and Callahan, J., concurring.)

Howard Jarvis Taxpavers Ass'n v. City of Roseville

97 Cal. App.4th 637 {Cal. App.3.Dist.,2002).

4. Lovejoy v. AT&T Corp. (2001) 92 Cal. App.4th 85.
Rehearing denied October §, 2001.

SUMMARY

The operator of a business brought a fraud action against the
telephone carrier company that had terminated both his long-distance
service and the toll-free service he used for his business after plaintiff
disputed the long- distance charges on his bill. Plaintiff alleged that the
telephone company with which he had originally contracted for the toll-
free service had transferred his service to defendant based on defendant's
false representation that plaintiff had authorized this transfer, and that
defendant hid the charges for plaintiff's toll-free number service in
plaintiff's long-distance bill. Plaintiff further alleged that he was unaware
of both the transfer and of the termination of his toll-free number service,
and that he lost his business, filed for bankruptcy, and suffered emotional
distress.

The trial court denied defendant's motion for summary judgment,
finding that plaintiff's action was not barred by the filed rate doctrine, but
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granted defendant's motion for judgment on the pleadings and dismissed
plaintiff's complaint. (Superior Court of Shasta County, No. 0133545,
Richard A. McEachen, Judge.)

The Court of Appeal reversed and remanded to the trial court with
directions to deny defendant's motion for judgment on the pleadings and
for further proceedings. The court held that the trial court erred in granting
defendant’s motion for judgment on the pleadings. The court further held
that, even though plaintiff failed to plead affirmative fraud, having failed
to plead the element of reliance, since he was totally unaware of the
misrepresentation, plaintiff adequately pleaded a valid cause of action for
fraudulent concealment. A complete proximate cause relationship between
defendant's concealment of a material fact and plaintiff's damage was
readily deducible from the complaint. The court further held that the trial
court did not err in denying defendant's motion for summary judgment,
since compensating plaintiff for the tortious conduct pleaded would not
contravene the filed rate doctrine. If proved, awarding damages for this
conduct would fall within the savings clause of the Federal
Communications Act (47 U.S.C. § 414), which permits state law actions
against carriers that do not frustrate the act's purposes of uniformity and
agency rate making. (Opinion by Callahan, J., with Nicholson, Acting P.
J., and Raye, J., concurring.)

Lovejoy v. AT&T Corp. 92 Cal.App.4th

85 (Cal.App.3.Dist.,2001).

5. People v. Leonard (2000) 78 Cal.App.4th 776.
Review denied June 21, 2000.

SUMMARY

The trial court ordered that defendant be committed to a state
hospital after a jury found true the allegation that he was a sexually violent
predator within the meaning of the Sexually Violent Predators Act (Welf.
& Inst. Code, §§ 6600-6609.3). During the proceedings, the trial court
denied defendant’s motion to appoint new counsel to replace his current
appointed counsel. The trial court allowed psychologists who testified as
expert witnesses to rely on material from previous interviews with
defendant, and it allowed the district attorney to call defendant as a witness
at trial. The trial court also modified the jury instruction defining a
sexually violent predator to omit the reference to determinate sentencing.
(Superior Court of Placer County, No. 0444, Larry D. Gaddis, Judge.)

The Court of Appeal affirmed. The court held that the trial court
did not violate defendant's constitutional and statutory rights to counsel
when it denied his motion to appoint new counsel to replace his current
appointed counsel.
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The trial court expressly found that defendant had vented all his
concerns, and the lengthy discussion was sufficient to show that
defendant's unhappiness with counsel was not based on his competence as
an attorney. The court also held that there was no abuse of discretion or
due process violation in the trial court's determination that defendant's lack
of representation during jury selection was voluntary. The trial court
admonished defendant on self-representation, and he decided to proceed
without counsel. The court further held that the trial court did not deny
defendant his constitutional right to remain silent by allowing the
psychologists who testified as expert witnesses to rely on material from
interviews he allegedly gave under duress, and allowing the district
attorney to call him as a witness at trial, since proceedings under the act
are not criminal within the meaning of the United States Constitution, 5th
Amendment, guaranty against compulsory self-incrimination. The court
further held that the trial court did not err in modifying the jury instruction.
(Opinion by Callahan, J., with Blease, Acting P. J., and Morrison, J.,
concurring.)

People v. Leonard 78 Cal.App.4th 776 (Cal. App.3.Dist.,2000).

6. Trinkle v. California State Lottery (1999) 71 Cal.App.4th 1198.
Review denied June 23, 1999.

SUMMARY

After the lottery games of Keno and Scratcher were ruled illegal, a
vending machine operator brought an action against the California State
Lottery (CSL), alleging that CSL engaged in unfair business competition
under the Unfair Competition Act (UCA) (Bus. & Prof. Code, § 17200 et
seq.) by operating Keno and Scratcher games that diverted patrons' funds
from plaintiff's machines. The trial court sustained CSL's demurrer
without leave to amend and entered a judgment of dismissal. (Superior
Court of Sacramento County, No. 97A805355, John R. Lewis, Judge.)

The Court of Appeal affirmed. The court held that since there is no
statute making public entities such as CSL liable under the Unfair
Competition Act, the general rule of governmental immunity prevailed.
The trial court's ruling was also proper on the ground that a state agency
such as CSL is not a person within the meaning of the UCA, as defined in
Business and Professions Code section 17201. Although under
Government Code section 815.2, a public entity may be liable for the acts
of its employees if those acts are not otherwise immune from liability, the
complaint did not identify any conduct by CSL employees that was not
immune from liability. Finally, the facts pleaded in the complaint were not
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susceptible of amendment to state a cause of action for public nuisance.
(Opinion by Callahan, J., with Scotland, P. J., and Morrison, J.,
concurring.)
Trinkle v. California State Lottery 71 Cal.App.4th 1198
(Cal.App.3.Dist.,1999).

7. Jabrv. Casebeer (1999) 70 Cal. App.4th 1250.
Review denied May 12, 1999.

SUMMARY

Local voters submitted a proposed initiative to amend a county
ordinance establishing compensation for members of the county board of
supervisors. County counsel filed an action seeking a declaration that the
proposed initiative was uncounstitutional. The trial court granted the relief
sought by county counsel, finding that the language of California
Constitution, article X1, section 1, subdivision (b) (county powers; "each
governing body shall prescribe by ordinance the compensation of its
members, but the ordinance prescribing such compensation shall be
subject to referendum"), and decisional law compelled the conclusion that
the proposed initiative was unconstitutional.

(Superior Court of Shasta County, No. 133713, Carroll A. Ragland,
Commissioner.)

The Court of Appeal affirmed. The court held that the proposed
initiative was not permitted by California Constitution, article XI, section
1, subdivision (b). The language of article XI, section 1, subdivision (b),
clearly authorizes voters to challenge supervisors' salaries by referendum,
but it does not suggest the California electorate intended to grant local
voters initiative power for this purpose when they approved the
constitutional amendment in 1970. The term "governing body" does not
include “voters," but rather, refers to a local legislative body. Moreover,
the right of initiative could not be implied where article XI, section 1,
subdivision (b), adequately protects citizens' interests by way of
referendum, and where voters may express their displeasure with
supervisors at the ballot box. The legislative history and subsequent
legislative action also supported the conclusion that the initiative was
unconstitutional. A court need not imply the right to initiative where the
right to referendum is expressly stated. The two powers are not corollary
in all circumstances. Also, since the Legislature may bar local initiatives in
matters of statewide concern, such as the process through which
supervisor salaries are established, the California electorate may do so by
way of constitutional amendment. (Opinion by Callahan, J., with Davis,
Acting P. J., and Nicholson, J., concurring.)

Jahr v. Casebeer 70 Cal.App.4th 1250 (Cal.App.3.Dist.,1999).
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8. Sunrise Retirement Villa v. Dear (1997) 58 Cal. App.4th 948.
Review denied January 14, 1998.

SUMMARY

In 1986 a county assessor determined that there had been a change
in ownership on property owned by plaintiffs to trigger a new "base year"
for purposes of property valuation under California Constitution, article
X A. The determination triggered a supplemental assessment and was
reflected in valuations for succeeding years. In 1994 plaintiffs discovered
facts that they claimed showed the assessor had erred in determining that
ownership had changed, and, after failing to persuade the assessor,
plaintiffs filed an appeal with the county assessment appeals board to
change the assessment. The board ruled it had no jurisdiction because the
application was filed more than four years after the assessor re-determined
the base-year value (Rev. & Tax. Code, § 80, subd. (a)(3)). Plaintiffs
thereafter filed a petition for writ of mandate, asking that the court either
(1) direct the assessor to correct its 1986 base-year value to reflect no
change in ownership, or (2) compel the board to set aside its order denying
the application for lack of jurisdiction and set the matter for a hearing on
the merits. The trial court granted the first prayer for relief. (Superior
Court of Placer County, No. SCV-4408, James L. Rowdier, Judge.)

The Court of Appeal reversed and remanded, directing the trial
court to enter a new judgment issuing a peremptory writ of mandate
directing the board to vacate its decision denying plaintiffs' appeal on
jurisdictional grounds, and to hear the appeal on its merits. The court held
that while it is true that Revenue and Taxation Code section 80,
subdivision (a)(3), on its face, imposes a four-year time limit on appealing
base-year reassessments, the categorical language of Revenue and
Taxation Code section 51.5 evinces a clear intent to remove any and all
time restrictions on correcting nonjudgmental errors in determining base-
year values: "Notwithstanding any other provision of the law," :
nonjudgmental errors "shall be corrected in any assessment year in which
the error or omission is discovered." The statutes must be read together to
achieve a result that is reasonable and practical and comports with the
apparent intention of the Legislature. Since the purpose of Revenue and
Taxation Code section 51.5 is to remove any time limits on correcting the
roll based on nonjudgmental errors, reading a statute of limitations back
into the law would run contrary to the express wording of the statute.
Revenue and Taxation Code section 51.5 provides an independent
mechanism for correcting base-year values apart from the normal appeals
procedure. The court held that this substantive change in the law
superseded any statutory time restriction on the taxpayer's right to a
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cormrection in the tax roll that otherwise might apply. (Opinion by Callahan,
J., with Raye, Acting P. J., and Sparks, J., [FN*] concurring.)
(FN* Retired Associate Justice of the Court of Appeal, Third District,
assigned by the Chief Justice pursuant to article VI, section 6 of the
California Constitution.)
Sunrise Retirement Villa v. Dear 58 Cal.App.4th 948
(Cal.App.3.Dist.,1997).

9. Seegmiller v. County of Nevada (1997) 53 Cal. App.4th 1397.
SUMMARY

A taxpayer whose business property was located in the taxing
county as of the statutory assessment lien date sought a partial refund of ad
valorem property taxes for the period after he relocated to another state
during the next fiscal tax year. The county denied the refund, and the trial
court sustained the county's demurrer without leave to amend and
dismissed the taxpayer's action against it. (Superior Court of Nevada
County, No. TS96/384, C. Anders Holmer, Judge. [FN*} )

(FN* Judge of the Nevada Municipal Court, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.)

The Court of Appeal affirmed. The court held that the county's
right to the taxes became fixed as of the lien date of the fiscal year to
which they related (Rev. & Tax. Code, § 2192). The tax lien date is simply
a practical method for determining that the taxpayer enjoyed the benefit of
governmental services during the year preceding the assessment. The fact
that the county permitted the taxpayer to pay the taxes in a subsequent
fiscal year did not mitigate the fact that he was subject to the opportunities,
benefits, and protection afforded by the county and the state during the
year in which the tax was assessed. Accordingly, due process did not
require any proration. No commerce clause violation occurred since the
taxpayer's business was not an interstate operation. Also, since personal
property continuously in interstate transit, unlike stationary property with a
permanent home, has multiple tax situses in any given year, requiring
apportionment as a matter of constitutional imperative for such property,
but not the taxpayer's property, did not violate the taxpayer's right to equal
protection. {Opinion by Callahan, J., with Puglia, P. J., and Sims, J,
concurring.)

Seegmiller v. County of Nevada 53 Cal. App.4th 1397

(Cal.App.3.Dist.,1997).
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10. Connerly v. State Personnel Bd. (2001) 92 Cal. App.4th 16.
SUMMARY

The Governor brought an action challenging five statutory affirmative
action programs as violative of equal protection principles and Proposition 209
(Cal. Const., art. 1, § 31). The statutes in question were Government Code
section 8880.32 (State Lottery Commission), Government Code section 16850
et seq, (sale of state bonds), Government Code section 19790 et seq. (state civil
service), Education Code section 87100 et seq. (community colleges), and
Public Contract Code section 10115 et seq. (state contracting). A private
citizen was permitted to join the lawsuit, and he continued the litigation after
the Governor left office. The trial court found invalid a portion of the statutory
scheme relating to the sale of bonds and all of the statutory scheme applicable
to state contracting, but otherwise rejected plaintiff's constitutional challenges.
(Superior Court of Sacramento County, No. 96CS01082, Lloyd Connelly,
Judge.)

The Court of Appeal reversed and remanded to the trial court with
directions to enter a judgment consistent with the Court of Appeal's
conclusions. The court held that under taxpayer and citizen standing rules, the
private citizen had standing to maintain the suit. It held that the statutory
scheme applicable to the state lottery was invalid, and that the scheme
applicable to the sale of government bonds was also invalid, but that a portion
of the data collection and reporting requirements of that scheme was severable
and could be upheld. The court further held that the statutory scheme
applicable to the state civil service was partially invalid, but that the remainder
of the scheme could be severed and upheld. The statutory scheme applicable to
the community colleges was invalid, the court held, and a portion of the data
collection and reporting requirements of the scheme relating to state
contracting was severable from the invalid portions and could be upheld.
(Opinion by Scotland, P. J., with Morrison and Callahan, JJ., concurring.)

Connerly v. State Personnel Bd. 92 Cal. App.4th 16
(Cal.App.3.Dist.,2001).

11. Catholic Charities of Sacramento, Inc. v. Superior Court (2001)
90 Cal.App.4th 425, review granted September 26, 2001 (S099822).

SUMMARY

A religion-based social services corporation filed an action against
the state seeking declaratory and injunctive relief, challenging the
constitutionality of state statutes that require employers that provide health
insurance prescription coverage to include coverage for contraceptives
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(Health & Saf. Code, § 1367.25; Ins. Code, § 10123.196). Because
plaintiff provided social services without regard to religious affiliation and
the majority of its employees did not subscribe to its religious tenets, the
religious employer exemption of these statutes did not apply to it (Health
& Saf. Code, § 1367.25, subd. (b); Ins. Code, § 10123.196, subd. (d)). The
trial court denied plaintiff's motion for a preliminary injunction pending
trial. (Superior Court of Sacramento County, No. 00AS03942, Joe S. Gray,
Judge.)

The Court of Appeal denied plaintiff's petition for a writ of
mandate, The court held that the trial court properly denied plaintiff's
request for a preliminary injunction, since it was not reasonably probable
that plaintiff's action would prevail on the merits. Health and Safety Code
sectton 1367.25 and Insurance Code section 10123.196, which were
enacted to eliminate discriminatory insurance practices that had
undermined the health and economic well-being of women, are otherwise
valid laws that are generally applicable and neutral with respect to religion.

Accordingly, strict scrutiny did not apply, and the incidental effect
that these statutes had on the religious beliefs of plaintiff did not violate
either the federal or state free exercise clause (U.S. Const., 1st Amend.;
Cal. Const,, art. I, § 4) or any other constitutional provision. The religious
exemption in these statutes (Health & Saf. Code, § 1367.25; subd. (b), Ins.
Code, § 10123.196, subd. (d)) was sect-neutral and was not designed to
burden only plaintiff's religion. Accordingly, the exemption was not
subject to a strict scrutiny analysis. The religious employer exemption in
these statutes was constitutional under the appropriate three- pronged test:
the statutes have a secular purpose, they do not advance or inhibit religion,
and they do not foster excessive government entanglement with religion.
(Opinion by Scotland, P. J., with Morrison and Callahan, JJ., concurring.)

Catholic Charities of Sacramento, Inc. v. Superior Court.

17. Public Office, Political Activities and Affiliations:

(2)

List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which were

not confirmed by a state or federal legislative body.

None.
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(b)  Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate, dates of
the campaign, your title and responsibilities.

No.
18.  Legal Career: Please answer each pért separately.

(8  Describe chronologically your law practice and legal experience after graduation
from law school including:

(1)  whether you served as clerk to a judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;

1 did not serve as a clerk to a judge.
2) whether you practiced alone, and if so, the addresses and dates;
I have never practiced law alone.

3) the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

City of Stockton

City Attorney’s Office

425 N. El Dorado Street
Stockton, California 95202
Law Clerk

8/75 to 11/75

City of Stockton

City Attorney’s Office

425 N. El Dorado Street
Stockton, California 95202
Deputy City Attorney
12/75 to 2/76

San Joaquin County

District Attorney’s Office

222 E. Weber Avenue, Room 202

Stockton, California 95202

Deputy District Attorney/Supervisory District Attorney
2/76 to 8/86
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Describe the general character of your law practice and indicate by date if
and when its character has changed over the years.

The general character of my law practice, prior to joining the Bench; was
criminal. I was employed as a Deputy District Attomey for San Joaquin
County from 1976 to 1986. In this capacity I prosecuted major felonies
including, but not limited to, homicide, sexual assault and child abuse
cases.

1 was employed as a Deputy City Attorney and a Law Clerk for the City of .
Stockton, City Attorney’s Office, from 8/75 to 2/76. In this capacity I
functioned as the legal advisor to various departments within the City of
Stockton. My primary duties involved doing legal research on City issues,
advising and counseling clients on legal ramifications, and handling any
resultant court hearings.

While in law school, I worked for the Sacramento County Public
Defender’s Office as a law clerk from 6/74 to 5/75. In this position, I did
legal research, interviewed clients, evaluated cases, negotiated cases with
the District Attomey’s Office, and handled court calendars.

Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

As a Deputy District Attorney, my client was the People of the State of
California.

As a Deputy City Attorney, my client was the City of Stockton, with
primary responsibility to the Civil Service Commission and “Manpower,”
a city organization charged with the responsibility of monitoring federal
funds. k

While working for the Sacramento County Public Defender’s Office, my
clients were indigent persons charged with criminal offenses.

Prior to leaving the San Joaquin County District Attorney’s Office, Iwas a
Supervisory District Attorney supervising the Child Abuse Sexual Assault
and the Career Criminal Units. In these positions, I developed an expertise
in the prosecution of child abuse and sexual assault cases and the
prosecution of career criminals.
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Describe whether you appeared in court frequently, occasionally, or not at
all. If the frequency of your appearances in court varied, describe each
such variance, providing dates.

As a former prosecutor, I appeared in court on nearly a daily basis.
Approximately 90% of my cases involved jury trials. In some instances,
defendants would waive their right to have a jury trial and would agree to a
court trial.

As a former Deputy City Attorney, 1 appeared monthly in administrative
hearings for the Civil Service Commission. As well, I appeared
occasionally in Municipal Court handling civil matters.

Indicate the percentage of these appearances in
(A) federal courts; 0%

(B) state courts of record; 99%

(C) other courts. 1%

Indicate the percentage of these appearances in:

(A)  civil proceedings; 1%
(B)  criminal proceedings. 99%

These percentages pertain to my experience as a practicing attorney
prior to my appointment to the Superior Court and Appellate Court
Bench.
State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether you were sole counsel,

chief counsel, or associate counsel.

Approximately 60 criminal cases. Ihandled these trials as the sole counsel
(Deputy District Attormey).

Indicate the percentage of these trials that were decided by a jury.

Approximately 90%.
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describe your practice, if any, before the United States Supreme Court. Please
supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your
practice.

I have never had the privilege of appearing before the United States Supreme
Court.

Describe legal services that you have provided to disadvantaged persons or on a
pro bono basis, and list specific examples of such service and the amount of time
devoted to each.

Prior to my appointment to the Bench, I was a member of the San Joaquin County
District Attorney’s Office in Stockton, California. As a Deputy District Attorney,
I developed an expertise in the area of child abuse and sexual assault. In that
capacity, I devoted my time, free of charge, to organizations or individuals
interested in addressing this serious problem. Primarily, my time was spent
providing training and education to the public, various organizations, and other
interested groups.

1 have given presentations and provided training to the Women’s Center of San
Joaquin County; administrators, teachers, and staff members of the Stockton
Unified School District; sworn and non-sworn members of the San Joaquin
County Sheriff’s Department; and I have been a “guest lecturer” in several
community college courses in Stockton, California.

As a Deputy District Attorney, I devoted my time and services to the San Joaquin
County Victim-Witness Unit and assisted this unit in establishing a “Victim-
Witness Mobile Unit” Program. This Mobile Unit Program won a Governor’s
award for its accomplishments.

1 have worked individually to assist crime victims. Specifically, I assisted the
Beatrice Mendez family in effecting the return of murdered members of their
family to California from Mexico. This involved a complicated situation wherein
members of the family were murdered in Mexico, and the Mexican Government
refused to return the bodies of the murdered family members. Ultimately the
bodies were returned to the family in California.

Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:
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the citations, if the cases were reported, and the docket number and date if

- unreported;

a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

the party or parties whom you represented; and

describe in detail the nature of your participation in the litigation and the final
disposition of the case.

The ten litigated matters were cases that I prosecuted while in the San Joaquin
County District Attorney’s Office. All cases were tried in the San Joaquin County
Superior Court which is located at 222 E. Weber Avenue, Stockton, California,
95202. I was the sole prosecutor in all cases; I represented the People of the State
of California in each of the cases. In all cases, the defendants were convicted. The
cases were tried from 1981 to 1986. Because the cases were tried approximately
twenty years ago, records are on microfiche or in storage. I ordered files from
storage and visited the San Joaquin County Courts to review records and have
provided the most accurate information available. .

1. People v. Arthur Jackson
SC 32619, SC 32621, and SC 32665

1981 to 1983

Hon. Duane Martin (Retired) San Joaquin County Superior Court
Hon. K. Peter Saiers San Joaquin.County Superior Court
Douglas Jacobsen, Attorney at Law

7574 Shoreline Drive

Stockton, California 95219

209.952.9274

This case involved a series of four different residential rapes. The issue(s)
at trial included proving the defendant’s identity based upon scientific evidence
and eyewitness testimony. Each rape case involved the analysis of physical
evidence and the extensive cross-examination of scientific witnesses. The
defendant was convicted by jury trial. Because of newly discovered evidence, the
defendant was granted a new trial. Upon retrial, the defendant accepted a
negotiated plea settlement. During the service of defendant’s prison sentence,
additional evidence was discovered exonerating the defendant on at least one rape
conviction. Upon discovery of this new evidence, the defendant’s negotiated plea
agreement was modified.
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2. People v. Clyde Hoover Enge
SC 33844
1982 to 1984
Hon. William Dozier (Retired) San Joaquin County Superior Court
James Larsen, Assistant Public Defender
San Joaquin County Public Defender’s Office
102 South San Joaquin Street, Room 1
Stockton, California 95202
209.468.2730

This case began as a capital murder case and involved the death
qualification of a jury. The primary issue was one of identity. The facts involved
the murder of a local librarian who was attacked by an unknown intruder in her
home. The victim was found nude and strangled in her bathtub. The investigation
focused upon the defendant after an anonymous caller identified the defendant as
the murderer. A latent fingerprint lifted from the forced entry to the crime scene
was then matched to the defendant. The fingerprint evidence, while important,
was not dispositive of identity because of its location. In limine motions in this
case were extensive because of the defendant’s history of sexually assaultive
behavior. The defendant had two prior sexual assaults and had previously made a
statement to the Probation Department that if he were to do anything differently
on his prior crime, he would have killed his victim so that she would not testify in
court. There were extensive motions determining what past conduct would be
admitted in the defendant’s murder trial. The defendant was ultimately convicted
of first degree murder and sentenced to prison for life.

3. People v. Tony Terrell Smith
SC 34324

1983 to 1984

Hon. Stephen Demetras San Joaquin County Superior Court
Marvin Marks, Attorney at Law

343 FEast Main Street

Stockton, California 95202

209.941.4813

Defendant was convicted of a series of four residential sexual assaults
where all of the victims were University of the Pacific coeds. The Stockton
community was on extreme alert due to nature and frequency of the attacks
occurring in a university setting. I was involved in the case from the defendant’s
arrest. 1was contacted to be present when the defendant was initially interrogated
by law enforcement, The law enforcement community was shocked to learn that
the defendant was a juvenile because of the sophistication and boldness of the
crimes. The defendant was ultimately sentenced to 53 years in state prison. In this
case, I petitioned the court to try the defendant as an adult and made a
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concentrated effort, due to the gravity of the offenses, to insure that the defendant
would be isolated from society until such time that recidivism would be unlikely.

4. People v. Gregory Zachary
SC 35125
1984 to 1985
Hon. Duane Martin (Retired) San Joaquin County Superior Court
Charles Henry, Deputy Public Defender
San Joaguin County Public Defender’s Office
102 South San Joaquin Street, Room 1
Stockton, California 95202
209.468.2730

This case involved a series of residential rapes wherein the defendant was
-ultimately convicted and sentenced to approximately 20 years in state prison. The
central issue was one of identity. Effective prosecution involved the use of modus
operandi evidence.

5. People v. Walter Azure
SC 34374

1983 to 1984

Hon. Kenneth Ferguson (Deceased)

Roger Ross, Deputy Public Defender

San Joaquin County Public Defender’s Office
102 Seouth San Joaquin Street, Room 1
Stockton, California 95202

209.468.2730

The defendant in this case was the grandfather of the victims. He was
charged with molesting his three grandchildren who ranged in age from four to
nine years old. The defendant denied the molests in his trial testimony; the case
turned on the credibility of the witnesses. I was faced with the difficulties of
qualifying very young witnesses to testify and the dynamics of in-family molests.
Two of the three victims had also been previously molested. The defense
attempted to impeach the young witnesses with the fact that they had been
previously molested. As well, this case made significant law on appeal in its
discussion of the standard of proof required in California regarding
“voluntariness” as it relates to admissibility of confessions. The defendant was
convicted as charged. My recollection is that the defendant did not complete a
significant sentence due to his age and ailing health.



284

6. People v. Kenneth Tiboni
SC 33879
1982 to 1983
Hon. K. Peter Saiers San Joaquin County Superior Court
Peter Pumphrey, Deputy Public Defender
San Joaquin County Public Defender’s Office
102 South San Joaquin Street, Room 1
Stockton, California 95202
209.468.2730

The defendant was convicted of second degree murder and felony child
abuse. He was sentenced to a life sentence. The defendant has been denied parole
on two occasions. The murder involved the death of a two-year-old boy who died
as a result of child abuse. The defendant was the mother’s live-in boyfriend. The
defendant did not have a significant prior record and denied both abusing and
murdering the victim. At the time that the victim lapsed into unconsciousness,
there were two other people present, the defendant and the victim’s four-year-old
sibling. The defense was that the victim’s sibling inflicted the fatal injuries. The
defense was rebutted by medical evidence discrediting the defendant. The
medical evidence also established that the victim had been abused over a six-week
period of time. Prosecution also involved a grant of immunity to the mother who
was required to testify against the defendant. .

7,8. People v. Robert Eugene Ford and Robert Lee Jones
SC 32916 a & b (two separate trials)

1981 to 1983

Hon. James Darrah (Retired) San Joaquin County Superior Court
Hon. Duane Martin (Retired) San Joaquin County Superior Court
David Atkinson, Attorney at Law

3620 West Hammer Lane

Stockton, California 95219

209.951.8143

William Wallace, Attorney at Law

115 North Sutter Street

Stockton, California 95202

209.466.4627

The defendants in this matter were charged with the brutal sexual assault
of a woman after the defendants had forced their way into the victim’s home. The
defendants both raped the victim; the rapes were accompanied by robbery.
Prosecution was complicated because the defendants had to be tried separately
since one defendant was found incompetent to stand trial, delaying his trial for a
period of time. After two trials and three years, both defendants were ultimately
convicted and sentenced to twenty years in prison. The defense in each trial was
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one of identity. In each trial, the defense was rebutted by the victim’s
identification as well as other corroborating evidence. Prosecution also required
granting immunity to a witness that was with the defendants immediately before
and after the commission of the crimes.

9. People v. John Brecht
SC 36187

1983 to 1984

Hon. Nels B. Fransen (Retired) San Joaquin County Superior Court
Roger Ross, Deputy Public Defender

San Joaquin County Public Defender’s Office

102 South San Joaquin Street, Room 1

Stockton, California 95202

209.468.2730

John Brecht was charged with various offenses relating to the sexual
assault, pimping and pandering of a young female who was a runaway from a
girl’s detention home. Witnesses called by the prosecution were prostitutes and
convicted felons. Brecht was convicted by a jury and sentenced to state prison.
The defense was a general denial and an attack on the credibility of the victim and
witnesses.

10. People v. Bemard Patrick Gordon
SC 35456 -

1985 to 1986

Hon. William Dozier (Retired)
Eric Ratner, Research Attormey
California Supreme Court

350 McAllister Street

San Francisco, California 94102
415.865.7000

Bemard Patrick Gordon and his two brothers were involved in a series of
armored car robberies throughout the State of California. In two of the robberies,
the suspects shot and killed the armored car guards during the robbery. Gordon
and his two brothers were eventually arrested and tried in Stockton on capital
murder charges stemming from one of the robbery-murders. All three defendants
were tried separately. As the Deputy District Attorney assigned to the Gordon
case, I handled all of the extensive law and motion and pretrial preparation. One
month prior to the inception of trial, I was appointed to the bench. Bernard
Gordon was tried, convicted, and sentenced to life without possibility of parole.
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Criminal History: State whether you have ever been convicted of a crime, within ten
years of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offense.

«

T have never been convicted of any offense, nor have I ever received a traffic citation.

Party to Civil or Administrative Proceedings: State whether you, or any business of

which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public. If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest. - Do not list any proceedings in which
you were a guardian ad /item, stakeholder, or material witness.

I have been sued in my capacity as a judge along with other judicial officers. The
lawsuits are:

1. Crociv. Cheadle et al,; Lawsuit brought by the San Joaquin County Marshall
after he was removed from office by the judges for dereliction of duty; San
Joaquin Superior Court No. 212503; dismissed March, 1996.

2. Hylton v. Puglia et al.; United States District Court No. $-97-1003; dismissed
July, 1997.

3. Karen Anderson v. Don Hoverson et al.; United States District Court for the
District of Columbia, No. 1:98CV00115; dismissed November, 1998.

4, Rowden v. State of California et al.; Sacramento Superior Court No. 02AS02858;
dismissed September, 2002.

The lawsuits described in numbers 2, 3, and 4 above involved litigants suing judges for
their decisions after an adverse ruling. All three lawsuits were dismissed, based upon
judicial immunity.

Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are likely to present
potential conflicts of interest during your initial service in the position to which you have
been nominated.

1 will resolve any potential conflict of interest pursuant to the Code of Conduct for United
States Judges.
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{am unaware of any financial arrangements that are likely to present a potential conflict
of interest.

My husband is a federal agent.

Outside Commitments During Court Service: - Do you have any plans, commitments,

or arrangements to pursue outside employment, with or without compensation, during
your service with the court? If so, explain.

No.

Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500. If you prefer to do so,
copies of the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.

See attached financial disclosure report.

Statement of Net Worth: Complete and attach the financial net worth statement in
detail. Add schedules as called for.

Selection Process: Is there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts?

No.
(a) If so, did it recommend your nomination?
N/A

(b)  Describe your experience in the judicial selection process, including the
circumstances leading to your nomination and the interviews in which you
participated. -

I received a telephone call from White House Counsel’s Office requesting an
interview. I was interviewed by members of White House Counsel’s Office,
the Justice Department, and the Federal Bureau of Investigation.

©) Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that
could reasonably be interpreted as asking or seeking a commitment as to how you
would rule on such case, issue, or question? If so, please explain fully,

No.
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Chairman HATCH. Judge Coogler?

STATEMENT OF L. SCOTT COOGLER, NOMINEE TO BE
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF ALABAMA

Judge COOGLER. Mr. Chairman, I don’t have an opening state-
ment, but I would like the opportunity to introduce my family: my
wife, Mitzi, if she’ll stand, and my daughter, Allie, Allison, the 5-
year-old; and then beside her is Carlson, who is my 12-year-old
daughter; and my daughter, Hannah, who is 10.

Chairman HATCH. Well, I tell you, what a beautiful family you
have. We are really happy to have you all here. You all have very
nice families, and we are grateful to have them here.

[The biographical information of Judge Coogler follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)
Full name (include any former names used.)
Lawrence Scott Coogler

Address: List current place of residence and office
address (es) .

Tuscaloosa, Alabama
714 Greensboro Avenue, Tuscaloosa, Alabama 35401
Date” and place of birth.

October 3, 1959
Nantucket, Massachusetts

Marital Status (include maiden name of wife, or husband's
name) . List spouse's occupation, employer’s name and
business addressies).

Mitzi H. Coogler (Hayes)
Certified Public Accountant
Michael H. Echols & Associates
1629 McFarland Blvd. N.
Tuscaloosa, Alabama 35406

Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

The University of Alabama School of Law
August 1981 through May 1984

Juris Doctor, May 12, 1984

Class Rank 19 out of 161

The University of Alabama
August 1977 -through May 1981
Bachelor of Arts, May 10, 1981
Cum Laude

Emplovment Record: List (by year) all business or .
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,

nonprofit or otherwise, including firms, with which you were

connected as an officer, director, partner, proprietor, or
employee since graduation from college.
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Circuit Court Judge

State of Alabama

Sixth Judicial Circuit
714 Greensboro Avenue
Tuscaloosa, Alabama 35401
01/1999 through present

Adjunct Professor (Trial Advocacy Instructor)
The University of Alabama School of Law

Paul Bryant Drive

Tuscaloosa, Alabama 35487

Spring 2000, Fall 2002, and Spring 2003

Attorney

L. Scott Coogler, P.C.
Attorneys at Law

2121 14™ Street
Tuscaloosa, Alabama 35401
10/1996 through 01/1999

Attorney

Coogler & Copeland, P.C.
Attorneys at Law

2121 14* Street
Tuscaloosa, Alabama 34501
10/1991 through 10/1996

Attorney

Coogler, Copeland . & Lisenby, P.C.
Attorneys at Law

2209 9* Street

Tuscaloosa, Alabama 35401

10/1990 through 09/1991

" Attorney
L. Scott Coogler, P.C.
Attorney at Law
2501 Sixth Street
Tuscaloosa, Alabama 35401
01/1930 through 09/199%0

Attorney

Prince, Coogler, Turner & Poole, P.C.
Attorneys at Law

2501 6" Street

Tuscaloosa, Alabama 35401

08/1989 through 01/1990
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Attorney

Prince, McGuire & Coogler, P.C.
Attorneys at Law

2501 6% Street

Tuscaloosa, Alabama 35401
05/1985 through 08/1989

Attorney

Prince & McGuire, P.C. -
Attorneys at Law

2501 6% Street

Tuscaloosa, Alabama 35401
01/1985 through 05/1985

Attorney

David B. Ellis

Attorneys at Law

610 Lurleen Wallace Blvd. N.
Tuscaloosa, Alabama 35401
10/1984 through 12/1984

Law Clerk

Honorable Paul Conger
Circuit Court Judge

State of Alabama

Sixth’ Judicial Circuit
714 Greensboro Avenue
Tuscaloosa, Alabama 35401
05/1984 through 10/1984

Law Clerk
~David B. Ellis

Attorneys at Law

610 Lurleen Wallace Blvd. N.
Tuscaloosa, Alabama 35401
10/1982 through 05/1984

Investment Entities

Coogler, Copeland and Dorroh (2002 through present)
Joint Venture Real Estate Rental
Member

IHOP, LLC {1999 through present)
Member
Commercial Real Estate Rental .
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Comprop No. 2, LLC {1997 through present)
Member
Commercial Real Estate Rental

Comprop No. 1, LLC (1997 through 1999)
Member

Commercial Real Estate Rental
Dissolved and liquidated in 2000.

Coker Properties, LLC (1997 through 1999)
Member

Real Estate Development

Dissolved and liquidated in 1999.

Sherwood East, Ltd. (1995 through present)
Limited Partner
Real Estate Rental

Peter Pawn, Inc. (1993 through 1995)
Served as an officer but I don’t recall which position.
Corporation was liquidated and dissolved in 1995.

Coogler and Copeland (1991 estimated through present)
Joint Venture

Member

Real Estate Rental

Service without pay: .
Wellington Homeowners' Association (Director since

March 2003)

American Christian Academy (Director since 2001)

A Woman's Place, Drug Treatment Facility (Director
since 2001)

FOCUS on Senioxr Citizens (Director since 2000)

Tuscaloosa County Boys and Girls Club (Director since
1999 and more than ten Years ago)

Miracle Riders (Director more than five years ago)

The University of Alabama Law Enforcement Academy
Alumni Association (President 1980 - 1981)

Military Service: Have you had any military service? If
so, -give particulars, including the dates, branch of
service, rank or rate, serial number and type of discharge
received.

Alabama Army National Guard
03/1988 through 05/1991
Captain JAG
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05/14/1991 Transfer to Inactive Army National Guard
07/21/1997 Honorable Discharge

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

2002 Recipient of the PRIDE President’s Award In
Recognition of Valuable Contributions to Drug Abuse
Prevention :

Recipient of an Alabama Judicial College Certificate
for the Completion of One Hundred Hours of Continuing
Judicial Education, July 1, 2002

Nominated and selected to. the position of Barrister,
American Inns of Court,
1996

Recipient of the Army Achievement Medal, February 23,
1991

Member of the University of Alabama School of Law
National Trial Advocacy
Team, Spring 1984

Member of the University of Alabama School of Law Trial
Advocacy Board,
Fall 1983 through Spring 1984

Best Paper, Advanced Evidence, University of Alabama
School of Law, Fall 1983 '

Honor Graduate

The University of Alabama Law Enforcement Academy
Alabama Peace Officers’ Minimum Standards and Training
Course

1979

Bar Associations: List all bar associations, legal or
judicial-related committees or conferences of which you are
or- have been a member and give the titles and dates of any
offices which you have held in such groups.

American Bar Association

Tuscaloosa County Bar Association (Member)
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Alabama Bar Association (Member)
Alabama Circuit Judges Association (Member)

Elected by the Circuit Judges of the Sixth Judicial
Circuit to the position of Presiding Judge of the
Circuit in December 2000 served through February 2003

Appointed by the Alabama Supreme' Court and serves as a
member of the Advisory Council of the Alabama
Sentencing Commission

. Appointed by the Alabama Supreme Court and serves as a
member of the Alabama Civil Pattern Jury Imstruction
Committee

Appointed by the Alabama Administrative Office of
Courts and serves as a member of the Alabama Court
Technology Committee

Bppointed by the Alabama Administrative Office . of
Courts and serves as the chairman of the Alabama Time
Standards Reporting Review Committee

Elected by the members of the Tuscaloosa County Bar
Association to and served as Secretary of the
Tuscaloosa County Judicial Selection Commission 1992
through 1998 1

10. Other Memberships: List all organizations to which you
belong that are active in lobbying before public bodies.
Please list all other organizations to which you belong.

American Christian Academy (Director since 2001)

FOCUS on Senior Citizens (Director since 2000)

Tuscaloosa County Boys and Girls Club (Director since
2000 and Past Director more than ten years ago)

A Woman's Place, Drug Treatment Facility (Director
since 2001)

Brewer Porch Children’s Center (Continuous Sponsor
since 1993)

Indian Hills Country Club (Member since 1999)

Tuscaloosa County Cattlemen’s Association (Member since
1998)

First United Methodist Church of Tuscaloosa {(Moved
Membership to this church 2001)

Wellington Homeowners’ Association (Director since
2003} :
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The University of Alabama Alumni Association {(Member
since 1993)

Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which require special admission to
practice.

Admitted to Practice Law by the Alabama Supreme Court
September 27, 1984 ’

Admitted to Practice as an Attorney in the United
States District Court for the Northern District of
Alabama on February 26, 1985.

Published Writings: IList the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily
available to you, please supply them.

Jury Selection

Presented at an Alabama Continuing Legal Education
Seminar

12/04/2002

Ccivil Pattern Jury Instruction Update

Presented at the Alabama Circuit and District Judges
Annual Conference

2001

From the Bench
The Alabama Lawyer, Vol. 62, No. 2
March 2001

There are no copies of the speeches I have given and no
press reports of my speeches.
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Health: What is the present state of your health? List the
date of your last physical examination.

Good. My last physical examination was February 7,
2003.
Judicial Office: State (chronologically) any judicial
offices you have held, whether such position was elected or
appocinted, and a description of the jurisdiction of each
such court.

Circuit Court Judge
State of Alabama

Sixth Judicial Circuit
714 Greensboro Avenue
Tuscaloosa, Alabama 35401
1/1999 through present

The Circuit Court in Alabama is an elected court of
general jurisdiction. All felonies as well as major
civil cases fall within the jurisdiction of the Circuit
Court.

Citations: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism.
of your substantive or procedural rulings; and (3) citations
for significant opinions on federal or state constitutional
issues, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed
were not officially reported, please provide copies of the
opinions.

(1) citations for the ten most significant opinions you
have written;

As a trial judge, I make most of my rulings on the
record in the courtroom without issuing written orders
or opinions. I have attached ten of the written orders
I have entered. i
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W. David Nichols, et al., v. Robert L. Bockrath,
et al,

CV-1999-385

This case involved a suit filed by an attorney
from Birmingham against Robert Bockrath, the
University of Alabama Athletic Director, and the
University of Alabama. In his suit, Mr. Nichols
attempted to assert a class action against the
Defendants for alleged misconduct in the athletic
office, including, but not limited to, ticket
sales. The order I have attached is one of two I
entered in the case dismissing his claims. After
reviewing the order, Mr. Nichols did not appeal
the dismissal.

Tony M. Richardson, et al., v, Patriot Homes, Ing.
Cv-1998-1072 .

This case involved the sale and subsequent claim
for breach of warranty on a manufactured home.

The Defendant moved to transfer venue, and the
Plaintiffs opposed the transfer. In the attached
order, I denied the motion. The Defendant did not
seek review by a higher court and the case was
ultimately settled.

Annie Blakeney v. Tree Top - Timberlane II, Sealy

Realty, et al.
CV-1998-389

This case involved a Plaintiff who claimed she had
been injured in a £all in her apartment. The
Plaintiff claimed that the fall was due to the
negligence of the Defendants. This order granted
a summary judgment in favor of the Defendants. I
do not recall if this case was appealed, but if it
was, it was affirmed.

Barbara Sanders as mother and next friend of
Kristen Danielle Sanders, et al., v. Shoe Show,
inc.

CV-1998-421

This case involved a claim by the Plaintiffs that
the minor children were shopping along with their
mother at a local mall when the employees of one

of the Defendants and an off-duty Tuscaloosa

9
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police officer confronted the children. The

. Defendants suspected.the children of shoplifting.

The Plaintiffs asserted claims of false
imprisonment, discrimination, the tort of outrage,
negligent hiring, and general negligence. In this
order, I granted summary judgment to the
Defendants on all counts. The Plaintiffs appealed
the ruling, and I was affirmed. Sanders v. Shoe
Show, Inc., 778 So. 2d 820 (Ala. Civ. App. 2000) .

Ronnie Snow, et al., v. J.A. Moon, et al.
CV-1997-31-C. (In the Circuit Court of Washington
County, Alabama)

This case was assigned to me, because the judges
in Washington County had a conflict in the case.
In this case, the Plaintiffs claimed that the
Defendants had breached a contract and committed .
various types of fraud. In this order, I granted
summary judgment for the Defendants. This ruling
was not appealed.

Clyde Michael Fields, et al., v. Ricks Hardware,
Inc., et al.

Cv-1998-108

This case involved a dispute between adjacent
property owners in the city limits of Tuscalcosa.
The Defendants had placed obstructions across an
alley located adjacent to the property of the
parties. The Plaintiff asked that the Court order
the removal of the obstructions and grant further
relief. This is my order following the trial of
the case. The case was not appealed.

James Haywood, et al., v. MGSR Corporation, et al.
CV-1998-61

This case involved a c¢laim made by the
representatives of the estates of two deceased
individuals. The parents of the decedents claimed
damages from the Defendants based on negligence,
wantonness, and due to the alleged violation of
the Alabama Dram Shop Act. The Plaintiffs claimed
that the alcoholic beverages served by the
Defendants were the cause of the damages they
sustained. This is the summary judgment order I

10
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entered on this case. The ruling was not
appealed.

Steve Allen Sullivan ¥. State Farm Mutual

Automobile Insurance Company
CvV-2002-250

This case involves a claim by the Plaintiff that
the Defendant should be required to pay a judgment
based on an insurance policy it had written. The
Defendant asserted a driver exclusion clause in
the policy, and the Plaintiff argued that because
the underlying liability was based on negligent
entrustment, the exclusion did not prevent
liability. 1In the attached order, I ruled for the
Defendant. This is a matter of first impression
in Alabama. I do not know if the Plaintiff will
appeal my ruling.

Mark Fdwin Caffee v. State of Alabama
CC-1991-539.61

This is a petition for relief from conviction and
sentence filed by the Defendant pursuant to Rule
32 of the Alabama Rules of Criminal Procedure. In
his petition, the Defendant asserted various
grounds for his claim that he should be relieved
of his previous conviction and sentence. I denied
the petition. The Defendant appealed the ruling,
and I was affirmed. I have also attached the
memorandum opinion of the Alabama Court of
Criminal Appeals.

Richard Leon Henderson v. State of Alabama
CC-1995-816.60

This is a petition for relief from conviction and
sentence filed by the Defendant pursuant to Rule
32 of the Alabama Rules of Criminal Procedure. In
his petition, the Defendant asserted various
grounds for his claim that he should be relieved
of his previous conviction and sentence. I denied
the petition.

a short summary of and citations for all appellate
opinions where your decisions were reversed or where
your judgment was affirmed with significant criticism
of your substantive or procedural rulings;

i1
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Civil Reversals:

i. Barger v. Qakwood, 773 So 2d 454 {Ala. 2000}

In this case, the Defendants sought to compel
arbitration. I denied the motion, and the
Defendants appealed. I was reversed. The case
settled when it came back to my court.

ii. @Georgia Harris, et al., v. State of Alabama, 821
So. 2d 177 (Ala. 2001)

This case involved the condemnation of $165,501
and an automobile alleged to be profits from
illegal drug sales. I condemned the money and the
automobile. The Alabama Supreme Court affirmed my
ruling as to the money, but reversed my ruling on
the automobile.

iii. Cox v. Franklin Homes, Inc., 828 So. 24 295
(Ala. 2002)
In this case, the Defendants sought to compel
arbitration. I granted the motion to compel
arbitration, and the Plaintiffs filed petition for
writ of mandamus. The writ was granted, and I set
aside my ruling on the motion to compel
arbitration.

Criminal Reversals:

i. Timothy Wayne Thomas v. State of Alabama, 2002 WL
31628898 (Ala. Crim. App. 2002)
In this case, the Defendant, who is serving a life
sentence for'robbery in the first degree, filed a
Rule 32 Petition, and I denied it. It appeared
from the certificate of judgment in the Circuit
Court file that the limitation period had expired.
The Court of Criminal Appeals found that the
original certificate of judgment was stayed by
operation of law or otherwise issued by mistake,
thus the Rule 32 petition should not have been
dismissed. The Defendant’s petition is set for
trial. :

(3) citations for significant opinions on federal or state
constitutional issues, together with the citation to
appellate court rulings on such opinions.

12
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Most of the criminal cases I have handled involved
decisions about constitutional issues such as
motions to suppress evidence.

These rulings are often made on the record rather
than in written form. I have, however, located
the following rulings and opinions on appeals for
cases in which such issues were addressed.

(1)

(2)

Barbara Sanders as mother and nmext friend of

Kristen Danielle Sanders, et al., v. Shoe
Show, Inc., CV-1998-421

. This case involved a claim by the Plaintiffs

that the minor children were shopping along
with their mother at a local mall when the
employees of one of the Defendants and an
off~duty Tuscaloosa police officer confronted
the children. The Defendants suspected the
children of shoplifting. The Plaintiffs
asserted claims of false imprisonment,
discrimination, the tort of outrage,
negligent hiring, and general negligence. In
this order, I granted summary judgment to the
Defendants on all counts. The Plaintiffs
appealed the ruling, and I was affirmed.
Sanders v. Shoe Show, Inc., 778 So. 24 820
(Ala. Civ. App. 2000).

State of Alabama v. Cedric D. Jenking, CC-
1898-1900

The Defendant was charged with unlawful
possession of marijuana in the first degree.
The Defendant filed a motion to suppress. T
denied the motion to suppress. The Defendant
appealed my ruling, and I was affirmed. I
have attached the memorandum opinion from the
Alabama Court of Criminal Appeals.

City of Northport v. Walter Oliver Sanders,
CC-1596-758

The Defendant in this case was charged with
DUI. The police department received an
anonymous call from a citizen that described
a vehicle with a certain tag number that was
being driven by an intoxicated driver. A

13
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police officer located the vehicle, confirmed
the tag, and then stopped the vehicle. After
having the driver perform various field
tests, he was arrested. The Defendant filed
a motion to suppress. I denied the motion to
suppress. The Defendant did not appeal the
ruling.

State of Alabama v. Derrick D. Collins, CC-
1899-260

The Defendant was charged with unlawful
possession of marijuana in the first degree.
The Defendant filed a motion to suppress. I
denied the motion to suppress.

State of Alabama v. Earl Lee Barnes, CC-2000-
71

The Defendant was charged with unlawful
possession of a controlled substance. The
Defendant filed a motion to suppress. I
entered an order suppressing the evidence on
the record rather than by written order. The
State did not appeal.

State of Alabama v. Joe Lewig Price, CC~2000-
790

The Defendant was charged with unlawful
possession of a controlled substance. The
Defendant filed a motion to suppress. I
denied the motion to suppress.

State of Alabama v. Derrick D. Williamg, CC-
2000-1413

The Defendant was charged with unlawful
possession of marijuana in the first degree.
The Defendant filed a motion to suppress. I
denied the motion to suppress.

State of Alabama v. Elbert Ellis Sessions,
CC-2000-1562

The Defendant was charged with receiving
stolen property in the first degree. The

14
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Defendant filed a motion to suppress. I
denied the motion to suppress.

State of Alabama v. Deboris M. Thomas, CC-

2001-768

The Defendant was charged with discharging a
firearm intc an occupied dwelling. The
defendant claimed, as part of his defense,
that his prosecution was a viclation of the
protection against double jeopardy afforded
by the Fifth Amendment to the United States
Constitution. The Defendant had, previous to
his prosecution, pled guilty to the offense
of reckless endangerment in Tuscaloosa
Municipal Court. I ruled that his
prosecution did not violate the protection
against double jeopardy afforded by the Fifth
Amendment to the United States Constitution.
The Defendant appealed the case, and I was
affirmed. I have attached a copy of the
memorandum opinion of the Alabama Court of
Criminal Appeals.

State of Alabama v. Darrien Dewayne Madison,
CC-1995-1300

The Defendant was charged with unlawful
distribution of a controlled substance. The
Defendant, as part of his defense, sought to
obtain the personnel records of the police
officer who arrested him. The Defendant
asserted various grounds including
constitutional grounds for being allowed to
review the officer’s file. I denied the
motion. The Defendant appealed the ruling,
and I was affirmed. I have attached a copy
of the memorandum opinion of the Alabama
Court of Criminal Appeals.

State of Alabama v. Cerron R. Colley, CC-
2000-1185

The Defendant was convicted of trafficking in
cannabis. As part of his defense, the
Defendant made a motion to suppress certain
evidence seized at the time of his arrest. I
denied the motion. The Defendant appealed

15
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the ruling, and I was affirmed. I have
attached a copy of the memorandum opinion of
the Alabama Court of Criminal Appeals.

(12) state of Alabama v. Mario G. Centobie, CC-
- 1899-1225

The Defendant was charged with the attempted
murder of a police officer in Tuscaloosa
County. In addition, he was charged with
burglary and theft. The Defendant was also
convicted of capital murder when he left
Tuscaloosa County and killed a police officer
in another county. As part of his defense,
the Defendant argued that the admission of
evidence of other alleged crimes in other
areas violated various provisions of law of
the State of Alabama and the Constitution. I
allowed the evidence to be admitted in the
trial. The Defendant was convicted, and he
appealed my ruling. I was affirmed. I have
attached a copy of the memorandum opinion of
the Alabama Court of Criminal Appeals.

(13) State of Alabama v. Dee Cee Skinner, CC-94-
1024

The Defendant was charged with attempted
distribution of a controlled substance. As
part of his defense, the Defendant argued
that his sentence should not have been
enhanced citing Apprendi v. New Jersey, 530
U.S. 466 (2000). I was affirmed. I have
attached a copy of the memorandum opinion of
the Alabama Court of Criminal Appeals.

Public Office: State {(chronologically) any public offices
you have held, other than judicial offices, including the
terms of service and whether such positions were elected or
appointed. State (chronologically) any unsuccessful
candidacies for elective public office.

None

legal Career:

a. Describe chronologically your law practice and
experience after graduation from law school

16
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including:

1.

whether you served as clerk to a judge, and

if so, the name of the judge, the court, and
the dates of the period you were a clerk;

I was a law clerk for Circuit Judge Paul S.
Conger from May 1984 through October 1984.
Judge Conger was a Circuit Court Judge in the
State of Alabama, 8ixth Judicial Circuit.

whether you practiced alone, and if so, the
addresses and dates;

I practiced alone on two occasions:

10/1996 through 01/1999
2121 14" Street
Tuscaloosa, Alabama 35401

01/1990 through 09/1990
2501 6™ Street
Tuscaloosa, Alabama 35401

the dates, names and addresses of law firms
or offices, companies or governmental

agencies with which you have been connected,
and the nature of your connection with each;

Part-time City Prosecutor
Town of West Blocton

West Blocton, Alabama 35184
Approx. 10/1984 through 5/1985

Attorney

David B. Ellis

Attorneys at Law

610 Lurleen Wallace Blvd. N.
Tuscaloosa, Alabama 35401
10/1984 through 12/1984

Attorney

Prince & McGuire, P.C.
Attorneys at Law

2501 6 Street
Tuscaloosa, Alabama 35401
1/1985 through 5/1985

17
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Attorney, Shareholder and Vice-President
Prince, McGuire & Coogler, P.C.
Attorneys at Law

2501 6 Street

Tuscaloosa, Alabama 35401

5/1985 through 8/1989

Attorney, Shareholder and Vice-President
Prince, Coogler, Turner & Poole, P.C.
Attorneys at Law

2501 6 Street

Tuscaloosa, Alabama 35401

8/1989 through 1/1990

Attorney, Shareholder and President
L. Scott Coogler, P.C.

Attorney at Law

2501 6™ gStreet

Tuscaloosa, Alabama 35401

1/1990 through 9/1390

Attorney, Shareholdexr and President
Coogler, Copeland, & Lisenby, P.C.
Attorneys at Law

2209 9% street

Tuscaloosa, Alabama 35401

10/1990 through 09/1991

Attorney, Shareholder and President
Coogler & Copeland, P.C.

Attorneys at Law

2121 14 Street

Tuscaloosa, Alabama 34501

10/1991 through 10/1996

Attorney, Shareholder and President
L. Scott Coogler, P.C.

Attorneys at Law

2121 14™ Street

Tuscaloosa, Alabama 35401

10/1996 through 1/1999%

Circuit Court Judge

State of Alabama

Sixth Judicial Circuit
714 Greensboro Avenue
Tuscaloosa, Alabama 35401
1/1999 through present

18
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What has been the general character of your
law practice, dividing it into periods with

dates if its character has changed over the’
-years? :

My law préctice was of a general nature
involving extensive litigation. I

represented both individuals and businesses.

While most of my practice involved trial work
in criminal and civil courts, I also had a
significant practice in business law.

In early 1996, I was retained to represent a
group of doctors in forming a company to own
and operate cancer treatment facilities.
This resulted in a change to my practice.
From that point, I spent at least half of all
my time working with that one client and its
various entities. I became its outside
general counsel. The company grew to have
several facilities providing cancer care to
patients outside, as well as throughout the
State of Alabama.

I was elected to the position of Circuit
Court Judge in November of 1998. As a
Circuit Judge, I preside over both major
civil and felony criminal cases. I have
handled over 1,600 civil cases and over 2,500
felony criminal cases since becoming a judge.
I hold seventeen jury weeks per year and
average trying two to three jury cases per
jury week. I am in my fifth year as a -
Circuit Judge and have tried most every case
imaginable from medical malpractice cases to
murder and drug trafficking cases.

Describe your typical former clients, and
mention the areas, if any, in which you have
specialized.

As an attorney, my typical client was an
individual with a legal dilemma or a small
business owner in need of legal services. I
did not specialize except possibly in general
litigation.

19
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Did you appear in court frequently,
occasionally, or not at all? If the
frequency of your appearances in court
varied, describe. each such variance, giving
dates.

I frequently appeared in court for various
motions . I was in court for trials often,
but I would not say frequently. I was in-
depositions very frequently.

What percentage of these appearances was in:
(a) federal courts; :

2% (estimated)
(b} state courts of record;
38% (estim;ted)
(c) other courts.
10% (estimated) °
What percentage of your litigation was:
(a) civil;
80% (estimated)
(b} criminal.
20% (estimated)
State the number of cases in courts of record
you tried to verdict or judgment (rather than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.
Sole counsel, 35 (estimated)
Chief counsel, 10 (estimated)

Associate counsel, 20 (estimated)

What percentage of these trials was:

20
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(a) Jjury;

40% (estimated)
(b) non-jury.

60% (estimated)

18. Litigation: Describe the ten most significant litigated
matters which you personally handled. @Give the citations,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition .of
the case. Also state as to each case:

(a) the date of representation;

(b) the name of the court and the name of the judge or
judges before whom the case was litigated; and

(c) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties. : ’

(1) State of Alabama v. Paul Anthony Johnson

In the Circuit Court of Pickens County, Case Number
CC-1885-001

This case was before the Honorable Clatus Junkin, now
retired (205-932-4300). .
The State was represented by the Honorable Pep Johnston, (now
retired). The Honorable Robert F. Prince served as co-counsel
(205-345-1234; The Prince-Patterson Law Firm, 2501 6 Street,
Tuscaloosa, Alabama 35401).

In this case the Defendant was charged with the murder of
his wife in a rural area of Pickens County, Alabama. The
Defendant was white but the prosecution made significant use of
evidence indicating that he had dated in the past and, in fact,
had a child by a black woman who lived in Mississippi. There
were many issues involved in this case. It was a case comprised
of circumstantial evidence. The State attempted to tie ‘the
Defendant to the murder with trace evidence consisting of metal
fragments that the State argued had been left by the Defendant
due to his employment as a metal fabricator.

21
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After being tried one time, the Alabama Court of Criminal
Appeals reversed the conviction of the Defendant and the case was
tried again. Each trial lasted two weeks. It was discovered in
the second trial that the investigators for the State had crucial
evidence concerning tire tracks on the grass the morning of the
murder. This evidence had been kept from the Defense despite
appropriate requests. This evidence was clearly exculpatory as
the tracks did not match any vehicle that was available to the
Defendant. The Defendant was again convicted in the Circuit
Court.

The Alabama Court of Criminal Appeals ultimately agreed with
our position that there was insufficient evidence to try the
Defendant and reversed and rendered the case.

Johnson v._State of Alabama, 594 So. 2d 1245 {(Ala. Crim.
App. 1991) )

I did the majority, if not all, the research. I also
located and prepared the expert witnesses utilized in the
defense. In the two trials, I examined several of the witnesses
and argued many of the motions.

{(2) Sherry Hamper v. Cletis D. Hand, et al.

In the Circuit Court of Tuscaloosa County, Case Number CV-
1984-7392

This case was before the Honorable Joseph A. Colquitt (205-
348-1145). The Honorable Robert F. Prince was co-counsel. He is
an attorney at The Prince-Patterson Law Firm, 2501 6% Street,
Tuscaloosa, Alabama (205-345-1234). The Honorable Robert B.
Harwood, now Associate Justice on the Alabama Supreme Court at
300 Dexter Avenue, Montgomery, Alabama 36104-3741, 334-242-4583,
represented Dr. Steve Hill. The Honorable J. Russell Gibson, III
represented Dr. Cletis D. Hand. Mr. Gibson can be reached at
Phelps, Jenkins, Gibson & Fowler, L.L.P., 1201 Greensboro Avenue,
Tuscaloosa, Alabama 35401, 205-345-5100 . The Honorable J. Gusty
-Yearout, located at Yearout, Myers & Traylor, P.C., 800 Shades
Creek Parkway, Suite 500 in Birmingham, Alabama 35209, 205-414-
8160, represented West Alabama General Hospital, Inc.

This was a medical malpractice case. In this case, it was
alleged that the Defendants had committed malpractice in surgery
performed on the Plaintiff that left her injured and disfigured.
There were many legal issues in this case, as in all medical
malpractice cases. In addition to the typical issues of
liability, the defendants had pled consent, but we were
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successful in proving a failure of disclosure in the release
process. The consent was ultimately found to be ineffective.

The case was settled in the middle of the trial, after the
Defendants each discovered that the device they and their experts
had testified was utilized in the surgery was not utilized, but
was instead created after the surgery.

I conducted many of the depositions, arqued most, if not
all, the motions before the court and examined various witnesses
in the trial.

{3) Cecil Causey, et al., v. Jim Walter Resources, Inc., et al.

In the Circuit Court of Tuscaloosa County, Case Number CV-
1988-309 . ;

This case was before the Honorable Joseph A. Colquitt, (205~
348-1145) . Serving as co-counsel were the Honorable Robert F.
Prince (The Prince-Patterson Law Firm, 2501 6® Street,
Tuscaloosa, Alabama 35401, 205-345-1234) and the Honorable Cephas
Knox McLaney, III, McLaney & Associates, 509 South Court Street,
Montgomery, Alabama 36103, 334-265-1282).

Jim Walter Resources, Inc. was represented by the Honorable
Jarred Otis Taylor, III (Maynard, Cooper & Gale, P.C., 1901 &%
Avenue North, Birmingham, Alabama 35203, 205-254-1061).

In this case, the Plaintiffs were the residents of a small
community in North East Tuscaloosa County. The Defendant had
built and operated a coal drying and stacking operation beside
the homes of the Plaintiffs. The coal dust and pollution from
the facility covered the homes, clothes, and other items of the
Plaintiffs causing them many difficulties.

In the case, a lot of depositions were taken, and many
experts on both sides were prepared and examined. The case was
tried, and a verdict rendered for the Plaintiffs. The Defendant,
Jim Walter Resources, went into bankruptcy (not because of this
case) immediately after the verdict. I think the case was
ultimately settled, but I had left the firm before that point.
There were many legal issues dealing with trespass, nuisance, and
the proof and proximate cause of damages.

I conducted most of the depositions, prepared, and examined

most of the experts and participated extensively in the trial,
including making arguments and examining witnesses.
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(4) Mary Frances Sabich v. Deborah R. Coggins, et al.

In the United States District Court for the Northern
District of Alabama, Western Division, Case Number CV-87-G-0343-W

This case was tried before the Honorable J. Foy Guin, United
States District Judge (205-278-1830). The Honorable Robert F.
Prince served as co-counsel. He can be reached at The Prince-
Patterson Law Firm, 2501 6" Street, Tuscaloosa, Alabama 35401,
205-345-1234. The Deféendants were represented by the Honorable
Robert B. Harwood, now Associate Justice of the Alabama Supreme
Court, at 300 Dexter Avenue, Montgomery, Alabama 36104-3741,
(334-242-4593) .

In his case, the Plaintiff claimed that the Defendant failed
to diagnose cancer of the brain. The Plaintiff, a doctor
herself, contended that the failure to diagnose prevented her
from having any chance to obtain treatment and a chance of a
cure. The Plaintiff alleged that she had been treated by the
Defendants on a regular basis when sufficient symptoms were
present. When the cancer was ultimately discovered, it was too
late for any significant treatment. .

A verdict was returned in the favor of the Defendants. The
Defendants argued that it would not have mattered if she had
been diagnosed earlier because of.the type cancer. There were
many legal issues of liability, as well as legal issues
concerning the question of damages.

In the trial, I participated in arguing motions. Also, I
examined a few of the w1tnesses, although I do not recall which
ones.

(5) W.C. Wiggins v. International Harvester, et al.

In the Circuit Court of Tuscaloosa County, Alabama, Case
Number CC-1987-19

This case was before the Honorable T. Steve Wilson (205-349-
3870} . The Defendant, Martin Truck & Tractor Company, Inc., was
represented by the Honorable John A. Russell, III (202 Broad
Street, Aliceville, Alabama 35442, 205-373-8714). The Defendant,
International Harvester, was represented by the Honorable D. ‘Alan
Thomas of Huie, Fernambucqg & Stewart, L.L.P., 417 20" Street
North, 8% Floor, Birmingham, Alabama 35203, 205-251-1193.

In this case the Plaintiff, a farmer in Tuscaloosa County,
alleged that the Cyclo planter he had purchased from the
Defendants was defective. The Defendants had attempted on many
occasions to repair the equipment, but were unsuccessful. The
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plaintiff alleged that the defective equipment resulted in his
crops being under-planted and planted late. Various experts were
retained and examined on issues dealing with the operation of the
equipment and the estimation and calculation of damages to crops
as a result of late planting. I represented the Plaintiff in the
various summary judgment motions that were filed and in all other
proceedings including depositions. The case was settled right
before trial in the plaintiff’s favor.

{6) James F. Johnson, et al. v. Klumb Company, Inc., et al.

In the Circuit Court of Tuscaloosa County, Alabama, Case
Number CV-86-792

This case was before the Honorable John M. Karrh, now
retired (205-349-2009). The Defendants were represented by the
- Honorable Robert B. Harwood , now Associate Justice of the
Alabama Supreme Court (300 Dexter Avenue, Montgomery, Alabama
36104-3741, 334-242-4593) and others, including the Honorable R.
Stanley Morris (1232 Blue Ridge Boulevard, Birmingham, Alabama
35226, 205-823-8916) and the Honorable Christopher L. McIlwain
(Hubbard, Smith, McIlwain, Brakefield & Browder, 808 Lurleen
Wallace Boulevard North, Tuscaloosa Alabama, 205-345-6789).

In this case, the plaintiffs were residents in a
neighborhood. that was adjacent to property upon which the
Defendants set up and operated a bark processing and storage
facility. It was alleged that the bark, because of the method in
which it was stacked and stored, burned spontaneously. On many
occasions, the smoke was so bad in the neighborhood that the fire
department was called and occasionally had to fight fires at the
Klumb facility. It was further alleged that the burning was such
that it generated not only smoke and ash that covered the
neighbors homes, but also resulted in the release of extremely
harmful carcinogens.

I performed most of the legal work om the case until I left
the. firm. I took or defended the majority of the depositions, as
well as defended various motions for summary judgement. This
case was extremely complicated and involved several legal issues
including trespass, nuisance, and proximate cause of damages.

After I left the firm, the case was tried and then settled.
The Defendant moved its operation to a more appropriate site and
now utilizes many of the storage methods we argued would prevent
the burning.
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(7) David E. Gerald v. Townsend Ford, Inc.

In the Circuit Court of Tuscaloosa County, Alabama, Case
‘Number CV-1990-27

This case was before the Honorable Joseph A. Colguitt, now
retired (205-348-7865). The Honorable Silas G.. Cross, Jr. of
Cross, Poole %JFischer, L.L.C., 1416 Greensboro Avenue,
Tuscaloosga, Alabama 35401, 205-391-9932, was co-counsel. The
Defendant was represented by the Honorable William J. Donald, III
of Donald, Randall & Donald, 2330 University Boulevard, 9** F¥loor,
Tuscaloosa, Alabama 35403, 205-758-2585.

) In this case, the Plaintiff alleged that he had purchased an
automobile that was represented to him as having been utilized
‘and driven by an executive of the Ford Motor Company. The
Plaintiff discovered after having some problems with the car that
it had instead been leased to a rental car company and used as a

"normal rental car. The jury returned a verdict in favor of the
plaintiff. There were issues concerning the elements of
liability in a fraud case, as well as damages.

I handled most all of the depositions, as well as most of
the witnesses and legal arguments in this case.

(8) William O. Pace vs. Titus Judah, Case Number (CV-89-181 D
Durward Hunt, et al., vs. Titus Judah Realty, Inc., et al.,
Case Number CV-89-182 B

These cases were before the Honorable John B. Bush in the
Autauga County Circuit Court (334-567-1148).

I represented the Defendants in these cases. The Plaintiffs
were represented by the Honorable George P. Walthall, Jr. at 125
West Main Street, Prattville, Alabama 36067, 205-365-2255.

The Defendants were land developers who built a neighborhood
adjacent to property owned by the Plaintiffs. The Plaintiffs
alleged that the Defendants had trespassed and continued to
trespass upon their land by the runoff of water, soil and other
materials from the development. The Plaintiffs sought various
relief, including money damages.

After several depositions, summary judgment was grahted in

favor of the Defendants. I handled all of the representation of
the Defendants.
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(9) Signa Mining, Inc., et al., vs. Tuscaloosa County

Commission., et al.

In the United States District Court for the Northern
District of Alabama, Western Division, Case Number CV-88-G-1468-W

This case was tried before the Honorable J. Foy Guin, United
States District Judge (205-278-1830). The Tuscaloosa County
Commission was represented by the Honorable Michael D. Smith of
Hubbard, Smith, McIlwain, Brakefield & Browder, 808 Lurleen
Wallace Boulevard North, Tuscaloosa, Alabama 35401, 205-345-6789.

In this case I represented the Plaintiff, a coal company
that had the right to mine coal from a particular parcel of
property in Tuscaloosa County. The Tuscaloosa County Commission
decided that the company should not be allowed to mine the coal,
and to prevent the mining passed a weight restriction on the
roads leading to and from the property. The restriction had the
effect of prohibiting all but passenger cars from utilizing the
roads. When the county refused to rescind its action, a suit was
filed in the United States District Court for the Northern
District of Alabama, Westérn Division. The Plaintiff prevailed
in a motion for summary judgment, and the weight restriction was
set aside.

I handled all the representation of Signa Mining, Inc., in
the case.

The Defendants subsequently appealed the case to the
Eleventh Circuit, and Judge Guin was affirmed.

(10} Bobby Park Truck and Equipment, Inc. v. Jegco, Inc., et al.

In the Tuscaloosa County Circuit Court, Case Number CV-19395-
944

This case was before the Honorable Gay M. Lake, Circuit
Judge, now retired (205-553-8437). I represented the Plaintiffs.
The Defendants were represented by the Honorable Wilbor J. Hust,
Jr. of Zeanah, Hust, Summerford, Davis & Williamson, L.L.C., 2330
University Boulevard, 7" Floor, Tuscaloosa, Alabama 35401, 205-
349-~1383, and the Honorable Randall Edwards of Smith, Curry &
Hancock, 233 Peachtree Street Northeast, 2600 Harris
Tower/Peachtree Center, Atlanta, Georgia 30303-1530, 404-521-
3800.

In this case, the Plaintiff, a company I represented on a
freguent basis, contracted with the Defendants to build a large
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truck and equipment retail and repair facility in Tuscaloosa
County. The Plaintiff alleged that the work was deficient and
that the Defendants had breached their agreements. After
numerous depositions and some motions, the case was settled.

19.

I handled all of the representation of the Plaintiff.

Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not involve litigation. Describe the nature of
your participation in this question, please omit any
information protected by the attorney-client privilege
(unless the privilege has been waived.)

In early 1996, I was retained to represent a group of
doctors in forming a company to own and operate cancer
treatment facilities. I became its outside general
counsel. The company grew to have several facilities
providing cancer care to patients outside, as well as
throughout the State of Alabama. As its attorney, I
conducted or supervised all corporate work. In
representing this company, I completed the negotiation
and drafting of many contracts. I also spent a
significant amount of time advising the company on
employment issues as well as medical and non-medical
liability issues.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
or business interest.

I do not have an interest in any law firm. I am not
owed anything from anyone for my previous interest in
any law firm or services with any law firm. I do not
have any stock options of any type with any
corporation.

I do not know of any work or contract that remains
unpaid except the note receivable from PTS, Inc.,
described in the attachments to the Financial
Statement. The payments on the note receivable are set
forth in the note. . PTS, Inc., owns one or more
newspapers. The note is one of many notes that make up
a financing package utilized by PTS, Inc., in its
purchase of one or more newspapers. The terms of the
note include a fixed interest amount.

I have a deferred compensation account with the State
of Alabama. This account is described in the
attachments to the Financial Statement. I expect to
follow the rules of the account and the law with
respect to that account. I have no control over the
investments in that account and do not know when T will
draw anything out of the account.

With regard to my real estate investments, I expect to
receive the value of the investment when it is sold. I
expect to receive my share of the rents after expenses,
as long as I remain an owner of the investment. I do
.not know when I will sell the investments.

I own some publicly-traded stocks, all of which are
listed in my attached Financial Disclosure Report. I
expect some of those stocks to continue to pay
dividends and I expect to receive the value of the
investment when I sell the stock. I do not know when I
will sell the stock or receive dividends.
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Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

As a Circ¢uit Judge in the State of Alabama, I have
exercised restraint in becoming involved in any matters
which could result in litigation or create a conflict
of interest. I would continue that practice. In
addition, I have not practiced as an attorney since the
end of 1998. This would prevent most, if not all,
potential conflicts of interest. 1In the event I have a
conflict of interest, I would recuse myself from the
case. :

Because of my service as a Circuit Judge I do not
anticipate any areas that are likely to present
potential conflicts-of-interest during my initial
service in the position to which I have been nominated.
However, I will follow the guidelines of the Code of
Judicial Conduct.

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

The University of Alabama, School of Law, has requested
that I continue as an adjunct professor (one evening
per week) but that would depend on my schedule and work
load should I be appointed.

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,

interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)}

See attached Financial Disclosure Report.

Please complete the attached financial net worth statement
in detail (Add schedules as called for).

See attached Statement of Net Worth.
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Have you ever held a position or played a role in a
political campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

I was the candidate in my successful campaign to be
elected Circuit Judge in November, 1998.
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for .

"every lawyer, regardless of professional prominence or

professional workload, to find some time to participate in

serving the disadvantaged.® Describe what you have done to
fulfill these responsibilities, listing specific instances

and the amount of time devoted to each.

I accepted several cases through the years on a pro
bono basis. Some of these cases were at the request of
a judge and some resulted from individuals who
contacted my office. In addition, I participated in
the Alabama State Bar Volunteer Lawyers Assistance
Program representing indigent clients in civil cases.

Most of the pro bono cases were civil in nature mainly
dealing with domestic relation issues.

I do not recall the amount of time spent with each
client but I do know that I spent many hours in pro
bono service.

The American Bar AssSociation's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do
you currently belong, or have you belonged, to any
organization which discriminates -- through either formal
membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership.
What you have done to try to change these policies?

I do not now nor have I ever belonged to an
organization that invidiously discriminates on the
basis of race, sex, or religion.

Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe
your experience in the entire judicial selection process,
from beginning to end (including the circumstances which led
to your nomination and interviews in which you
participated) .
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There is not a selection commission in my jurisdiction
to recommend candidates for nomination to the federal
courts. Senator Richard Shelby asked me to prepare a
resume for him and then asked me to come to Washington
to meet with himself and Senator Sessions. I met with
Senator Shelby and then Senator Sessions. I was then
asked to return to Washington in order to meet with
members of the White House Staff. I returned and met
with them. I have since that point completed all the
forms and provided all the information regquested.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or gquestion in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue,or question? If so, please explain fully.

No.

Please discuss your views on the following criticism
involving *judicial activism.*

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism
that alleges that the judicial branch has usurped-many of
the prerogatives of other branches and levels of government.

Some of the characteristics of this "judicial activism" have

"been said to include:

a. A tendency by the judiciary toward problem-
solution rather than grievance-resolution;

b. A tendency by the judiciary to employ the
individual plaintiff as a vehicle for the
imposition of far-reaching orders extending to
broad classes of individuals;

c. A tendency by the judiciary to impose broad,
affirmative duties upon governments and society;

d. A tendency by the judiciary toward loosening

jurisdictional requirements such as standing and
. ripeness; and
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A tendency by the judiciary to impose itself upon
other institutions in the manner of an
administrator with continuing oversight
responsibilities.

The principle of separation of powers is very
important. The role of the judicial branch is to
impartially apply the Constitution, laws enacted
by the legislative branch and implemented by the
executive branch, and any Supreme Court or circuit
court decisions that apply to the issue. Judges
must fairly apply the law to the case or
controversy with which it is properly presented.

If a judge were to utilize his position to
implement his personal views on policy matters, he
would be substituting his own views for those of
the elected representatives of the people. If this
were to occur, individuals and entities, who are
expected to comply with the law would have no way
of knowing what is required of them. Adherence to
precedent and the principle of stare decisis are
important because they provide stability to our
jurisprudence.
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Chairman HAaTcH. Well, to be honest with you, I know all three
of you and know your reputations, so I am not going to ask any
questions. So I will turn to Senator Feingold.

Senator FEINGOLD. Thank you, Mr. Chairman. And let me con-
gratulate all of you and your families on your nominations. I will
only have questions for Mr. Chertoff, but I congratulate all of you.
And I certainly am happy to see Mr. Chertoff here. I have been im-
pressed with him in a lot of different contexts and have enjoyed our
work together. So I just want to ask you some questions about
some issues that you already know I care a great deal about and
I know you know a lot about.

As Assistant Attorney General for the Criminal Division, you
have had a central role in the development of the Justice Depart-
ment’s anti-terrorism initiative since September 11th, and one
measure of the Department’s success and one measure of the suc-
cess of all of this is the fact that we have not seen a terrorist at-
tack on U.S. soil since then. But some of these initiatives have
been controversial, and I would like to focus for a moment on the
PATRIOT Act.

Section 215 of the PATRIOT Act grants the FBI broad authority
to ask businesses, including libraries and booksellers, to turn over
their records on customers, employees, or library patrons. You
wanted the FBI to have that power, but obviously you must know
that since its implementation, there has been a growing outcry
from many Americans who believe that the Government has no
business gaining access to the library, medical, travel, or financial
records of law-abiding Americans.

If you are confirmed and someone challenges the information
gathered under the PATRIOT Act as a violation of his or her con-
stitutional rights, what assurances can you give this Committee
and the American people that you would give fair and impartial re-
view to the case when you have essentially already judged, in ef-
fect, that the PATRIOT Act is lawful?

Mr. CHERTOFF. Senator, first of all, it’s a pleasure to appear be-
fore you, and as you've noted, we have had the occasion to work
together in the past.

I also obviously am mindful of the fact that, although we have
been thus far successful in not having had another terrorist attack
on this country, of course, we always want to remain vigilant lest
that happen again.

I appreciate the question because it gives me the opportunity to
clarify something which I am not sure the public is always aware
of, which is the difference in the role one plays as an advocate or
as a member of the executive branch and the role one plays as a
judge. I've been privileged in my legal career to be both a pros-
ecutor and a defense attorney, and sometimes in representing ei-
ther the United States or in representing private clients, I have ar-
gued for positions that were, to some degree, diametrically opposite
because that is what I do in the service of my client or in the dis-
charge of my responsibility.

The role of a judge, of course, is yet a different perspective. It is
a neutral perspective in which your obligation is to apply the law.
So that I have no hesitation in saying that, presented with any
issue in which there is a legal challenge to a statute or a regula-
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tion, I will approach it in a neutral fashion, notwithstanding the
fact that I may have advocated as a defense attorney for a position
with respect to the statute or in some other manner during the
course of my life as an advocate.

Senator FEINGOLD. How about specifically the fact that you were
pretty involved with the promotion of the passage of the USA PA-
TRIOT Act? Can you give me specific assurance that you will be
able to be impartial with regard to challenges concerning the USA
PATRIOT Act?

Mr. CHERTOFF. Absolutely, Senator.

Senator FEINGOLD. Thank you, Mr. Chertoff.

If confirmed as a judge on the Third Circuit Court of Appeals,
you would be in a position to review challenges to plea agreements
entered into between defendants and the Government in criminal
cases. Recently in the Buffalo Six case and in the John Walker
Lindh case in Virginia, as part of the plea discussions, I am told
that the Department of Justice used the threat of being declared
an enemy combatant to induce the accused to plead guilty. Now,
the phrase “enemy combatant” is more than just a label. If the
President chooses to declare someone an enemy combatant, it is a
potential life sentence that is imposed without a trial, without a
right to counsel, and so far without any meaningful judicial review.
We have been told that those declared to be enemy combatants
pose too great a risk to the security of the country to risk trial and
release. Yet the Government seems to be using possible enemy
combatant status as a bargaining chip. I think the Department of
Justice goes too far when it uses the threat of declaring the ac-
cused an enemy combatant to force a plea. This is not like using
any other potential sentence or other inducement to encourage a
defendant to plead guilty. In this case if the accused rejects a plea,
he loses his rights to defend himself in court and to prove his own
innocence, because he will be deemed to be an enemy combatant
who has no rights.

How do you justify using enemy combatant status as just another
tool in the arsenal of Federal prosecutors? Do you believe that the
use of the threat of having the accused be declared an enemy com-
batant if they refuse to enter a plea of guilty violates a prosecutor’s
ethical obligations? In fact, does not the commentary ABA Model
Rule 3.8, on the special responsibilities of a prosecutor, state that,
quote, “A prosecutor has the responsibility of a minister of justice
and not simply that of an advocate?”

Mr. CHERTOFF. Well, I certainly agree, Senator, with that pre-
cept, and I am obviously constrained in discussing specific cases
where there were particular plea discussions, but I'm comfortable
that I can say this about the policy of the Department. First of all,
as you correctly point out, the decision to make someone an enemy
combatant is not a decision that occurs within the criminal justice
process. It is really a decision taken by the Defense Department,
and I guess ultimately resides in the President’s authority under
the war power. It is most emphatically not a bargaining chip, and
it is not the policy of the Department to use it as a bargaining chip
or to threaten the use of enemy combatant status as a way of
leveraging a plea. It is the case that there are individuals who have
both committed criminal offenses and are also enemy combatants,
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and in those circumstances, frankly, well-educated attorneys them-
selves will often raise the issue or consider the possibility of enemy
combatant status as a matter they will want to address in the
course of a plea negotiation.

So in that sense, I think it is foreseeable that for some defend-
ants the lawyers themselves will want to have an assurance that
if there is going to be a plea, that it is going to resolve all of the
issues. And as you know, Senator, that’s common even in other
contexts. For example, in securities cases, often before there’s a
plea there will be some desire to have the SEC resolve with respect
to SEC matters.

So I completely agree that it is inappropriate to use it as lever-
age and it is not the policy of the Department to do that.

Senator FEINGOLD. Well, I appreciate that answer and it is some-
thing that I wanted to have on the record, not particularly with re-
gard to you, of course, but to make sure that the public is aware
of this potential danger if this is used inappropriately.

Let me talk about racial profiling because I know you have a lot
of experience on this difficult issue. Prior to your current job you
played a critical role as an adviser to the New Jersey State Senate
Judiciary Committee as it addressed the use of racial profiling by
New Jersey State Troopers. New Jersey has been at the forefront
of the Nation in addressing racial profiling. The State troopers en-
tered into a consent decree and agreed to ban racial profiling. Ear-
lier this year the State enacted a law making racial profiling by
public officials a crime. Some of the antiterrorism initiatives con-
ducted by the Justice Department, however, since September 11th
have been criticized because they in effect smack of racial profiling.
For example, the decision to interview Arab and Muslim male visi-
tors, the roundup and detention of hundreds of mostly Arab and
Muslim males, and the FBI’s directive to field offices to count the
number of Muslims and mosques have all targeted a group of peo-
ple based on their race, ethnicity or religion.

I believe that the need to ban racial profiling has not changed
since September 11th. I believe it is more important than ever that
law enforcement officials not rely on race, ethnicity, national origin
or religion as false proxies for real intelligence, real suspicious be-
havior, and good investigative work based on following real leads.
One need look no further than Zacarias Moussaoui, a French cit-
izen, Richard Reed, a British citizen, or Timothy McVeigh and the
alleged D.C. snipers, all U.S. citizens, to see that terrorists are not
one of race, ethnicity, national origin or religion.

So I have a few questions for you on this. What has been your
involvement in the development of Federal law enforcement poli-
cies to target certain communities for heightened scrutiny based on
race, ethnicity or religion, and how would you distinguish these
policies from those that you actively worked to correct in New Jer-
sey?

Mr. CHERTOFF. Senator, as you point out, I have been committed
for a long time to the notion that racial profiling is completely un-
acceptable in our justice system. It’s unacceptable because it’s
wrong. It’s unacceptable also because it is actually, as you point
out, a very poor proxy for doing real investigative work and intel-
ligence work. And in fact, I have been very emphatic when I speak



326

on what we do to make it clear that we do not as a Department
pursue racial profiling. We don’t look at people’s ethnic background
or religion as a proxy for determining whether they pose a threat.

You raised several initiatives. I want to deal with each in turn
very briefly. I don’t generally deal with the immigration policy
issues. I don’t know that I'm the correct person to address with re-
spect to the issue of registration of people who are aliens, but I can
speak to the first two issues.

With respect to the interviewing project, although this was not
a project I was personally involved in, my understanding is that
ethnic background or religion were not the determining factors,
that it was a series of immigration status-related issues. For exam-
ple, countries one had traveled from, nature of visa, various charac-
teristics which were developed based on specific intelligence infor-
mation derived from analyzing the travel patterns of the hijackers,
where Al-Qaeda had training camps in certain countries and that
things of that sort.

With respect to the issue of the pursuit of investigative leads
after 9/11 there is a misconception that the people who were tar-
geted were again people of a particular ethnic group. In fact, as I
recall, there was an individual named Lopez Martinez, who was
one of the original people who was investigated and ultimately con-
victed for document fraud be he had some tangential relationship
with the illegal documents which some of the hijackers used. The
process in that instance was to look at connections with hijackers,
telephone links, if a hijacker had pocket litter, for example, with
an address, the FBI would go to the address and interview the peo-
ple at the address.

As you point out, Senator, it would be counterproductive to rely
upon ethnic background as a proxy for intelligence because some
of the people we have seen who have been charted or convicted
have not been people that you might presume, based on ethnic
background, would be terrorists. Richard Reed was a British cit-
izen. Moussaoui I think was a French citizen. And we would be
foolish indeed if we hampered our own enforcement efforts by rely-
ing on outmoded and incorrect stereotypes.

Senator FEINGOLD. Let me ask you if the Federal Government
can actually play by a different set of rules than State or local law
enforcement when it comes to nondiscriminatory enforcement of
the laws. Is there a different standard for assessing the Depart-
ment of Justice’s policies?

Mr. CHERTOFF. I'm not sure that we—we all obviously operate
under the Constitution. Certain State laws or certain State con-
stitutions have provisions that may be different, may go beyond
what the Federal Constitution provides, and obviously those would
be not applicable to the Federal Government.

Senator FEINGOLD. What is the role of the Federal Courts in pro-
teciciglg Americans from racial profiling by law enforcement offi-
cials?

Mr. CHERTOFF. Well, I do think the Federal Government obvi-
ously does not enforce State laws but does enforce Federal laws,
and the laws against invidious discrimination, for example, are ap-
plied with full vigor by the Federal courts. If the Federal courts
were to find, for example, that invidious motivation were involved
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in law enforcement matters, that could result in dismissal of
charges or other kinds of sanctions.

Senator FEINGOLD. Thank you, Mr. Chertoff.

Chairman HATCH. Thank you, Senator.

We will turn to Senator Craig first. Excuse me. Senator Craig,
excuse me. The distinguished Democrat leader is here, and he
would like to make a statement, and I would like to give him that
time.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman, and I welcome all of
the nominees.

This is the ninth hearing for judicial nominees we have had this
year. As of today the Committee will have held hearings for 37 ju-
dicial nominees and 10 circuit court nominees. It is interesting that
we are in May. I know in 1996, of course it was a different Presi-
dent, we only held six hearings. Those hearings were for five circuit
court judges, so it shows how quickly we can act I guess with a dif-
ferent President, not that there be any suggestion of partisanship
there, nor is that a question for either one of you. I will put my
full statement in the record.

Chairman HATCH. Without objection.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Senator LEAHY. But I would also note that both Judge Callahan
and Mr. Chertoff come to us with the support of their home State
Senators, and I have a great deal of respect for them, and I think
that that helps a lot. I would urge again, knowing that this will
fall on deaf ears on the other end of Pennsylvania Avenue, but I
wish the White House would spend more time in looking for nomi-
nees where there is such a consensus, because they can move far
quicker when that happens.

I wonder, Mr. Chairman, if I could ask Mr. Chertoff a couple
questions at this point?

Chairman HATCH. Sure.

Senator LEAHY. Mr. Chertoff, I am not going to ask you questions
about the racial profiling. Senator Feingold has. We keep reading
reports in the paper about a sequel to the U.S. PATRIOT Act on
review by the Executive Branch. In fact, copies have been printed.
What is the status of this bill?

Mr. CHERTOFF. Senator, first, it is again a pleasure to appear be-
fore you again.

I guess let me answer the question in this way. I'm here today
in a capacity which is different than that in which I have appeared
previously. I am appearing in my personal capacity. I'm not author-
ized to speak to when or it something will emerge from the Justice
Department as a proposal. So I think that it is not a subject I can
address except to make the general observation that at any given
point in time a lot of proposals circulate around the Department,
and the graveyard of discarded ideas has many bones in it. So I
think in due course the Department will produce what it is going
to produce, and they will pick the appropriate spokesperson for it.
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Senator LEAHY. Let me ask you this. We do have the sworn testi-
mony of the Attorney General that there is no such proposal, and
we have your testimony that you cannot answer whether there is
or not, and that is fair. I accept that, just as I assume even though
it is printed in the press at great length, that the Attorney Gen-
eral, in his testimony before this, has been telling the truth, that
there is no such proposal anywhere in the Justice Department be-
cause he would certainly not mislead us, I am sure.

In February there was a 2-year Freedom of Information court
battle that ended. The Syracuse University’s transactional records
access clearinghouse released data of Federal prosecutions of ter-
rorism cases, showed that while the number of prosecutions have
increased, half those prosecutions were initiated by INS and Social
Security Administration for minor offenses resulting in medium
terms of one to 2 months. It also found that terrorism related pros-
ecutions count for about 1.3 percent of all Federal criminal cases
in 2002, the first full year after September 11th. And it says that,
it raises the question of whether resources are being tied up on
minor cases that have nothing to do with terrorism. Now, this re-
port was based on Department data, brought under FOIA. So I ask
you this question because this does relate to what you have been
doing. What do you think about that report?

Mr. CHERTOFF. Well, I have seen—

Senator LEAHY. Are there too many minor things that are being
listed sort of as terrorism to make us look like we are doing good
things, but not? And I remember the days of J. Edgar Hoover,
where he was desperate to have his FBI agents out to be involved
in minor stolen car cases. I remember when I was a prosecutor, if
the sheriff recovered a stolen car, within two minutes there would
be an FBI agent there saying, “We will take over this case now,”
no matter what condition, the car is listed as full value. This had
been recovered for the taxpayers and Mr. Hoover would then use
those statistics. Are we doing something similar now?

Mr. CHERTOFF. I don’t think so, Senator. I've read reports about
that study. Obviously, of course, the cases we have brought under
the Material Aid to Terrorism Statute, where people have been
charged or pled guilty were matters of public record, and there
have not been an enormous number of those. There is a second cat-
egory of cases where we may investigate people who we have some
basis to believe are involved with terrorism or may have aided and
abetted terrorists, or may be connected to terrorists, but at the end
of the day the charge that is available is a charge involving what
would seem to be a lesser offense.

In addition, part of our program, based on analyzing what hap-
pened prior to 9/11 is to recognize that many offenses which we
previously treated as really low priority actually are important to
prosecute in order to prevent the kinds of networks in illegal traf-
ficking, in documents and licenses that terrorists are capable of ex-
ploiting as they did in 9/11. That’s not to say that everybody who
traffics in these items is a terrorist or wants to help terrorists, but
the availability, ready availability, for example, of phony ID or
phony driver’s licenses, is a circumstance that terrorists can ex-
ploit, and so our use of antiterrorism resources to pursue those
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cases and dry up those networks actually has I think a real disrup-
tive effect.

The final observation I would make about all of these kinds of
statistical studies is it’s very hard, as you know from your own ex-
perience as a prosecutor, to break a complicated case down into a
statistical analysis. Sometimes a case may begin as a terrorist case,
for example, and it may wash out. Sometimes a terrorist may ulti-
mately be prosecuted under a statute that is not listed as a quote,
“terrorist statute.” For example, we might prosecute a terrorist ul-
timately under a narcotics statute. We've indicted, for example, I
think individuals from the FARC, the Colombian left-wing terrorist
group, for narcotics trafficking. We could consider that a terrorist
case because that organization has been identified as a foreign ter-
rorist organization, but the charge itself is not a terrorist charge,
it’s a narcotics charge.

so I guess I would say that these kinds of statistical studies,
while sometimes provocative, I think are a one or two-dimensional
way of looking at the three-dimensional analysis.

Senator LEAHY. As aside to this, insofar as FARC is now appar-
ently acquiring shoulder-fired missiles, I think I would be very con-
cerned of what is happening with them.

I understand that Syracuse has been blocked now from gathering
statistics. Do you agree with that?

Mr. CHERTOFF. I have no—I don’t do the FOIA activities. I have
no idea what the situation with Syracuse is. I assume they stand
like anybody else in terms of their ability to use FOIA to get statis-
tics, so I would be guessing about what’s going on.

Senator LEAHY. In an article in the New Jersey Law Journal in
1992, you are quoted as saying, quote, “My experience has led me
to respect most people, but I also know there’s a minority of people
who do not deserve respect because they will not conform to the
natural order of things, and I want to lock them up,” close quote.

Now, I think back what Senator Thurmond used to say when he
used to chair this committee. He would ask judicial nominees if
they promised to be courteous if confirmed as a judge. He made it
very clear that a lot of people, the only involvement really they
have with the Federal Government, direct involvement, is in a Fed-
eral courtroom, and he said that is very easy for a judge with all
the power and everybody standing and rising, bowing and scraping
and so on, they might forget to treat people with respect and pa-
tience, something that can be said to all of us, I suppose, but espe-
cially those lifetime jobs.

How are you going to instill such public confidence in the Federal
Government and our judicial system, that it truly is that it makes
no difference whether you are a Republican or a Democrat, coming
in there, whether you are white, black, plaintiff, defendant, rich,
poor, whatever you might be? How do you instill that? You have
been involved in some very partisan things, the Clinton impeach-
ment, things like that. As you know, I voted for you confirmation
before. But on this, on this lifetime thing, how are you going to con-
vince us—and that will be my last question—but how do you con-
vince us that when somebody comes into your courtroom, they are
not going to see a Judge Chertoff the partisan, or Judge Chertoff
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the prosecutor, or defense attorney, but Judge Chertoff, the fair ar-
bitrator of the matters before him?

Mr. CHERTOFF. Senator, when I took the oath in 1990 as United
States Attorney for New Jersey, I think the one pledge I made was
that in the exercise of my power as United States Attorney, I would
treat rich, poor, white, black, Republican, Democrat, all people the
same and hold them to one standard, and I think I applied that
and I lived up to that pledge.

I've been lucky in that the course of my legal career has given
me an opportunity to experience the courts from a number of dif-
ferent perspectives. I have been a prosecutor, but I've also been a
defense attorney. I have represented some very powerful people in
institutions and I've also represented some people who were not
powerful and who were poor. And I've had the benefit of developing
a lot of perspectives on the process, so that I think anyone looking
at my background can be very confident that I come to the job of
a judge, if I'm confirmed, as one who has an appreciation for all
sides of what is involved in the legal process, a belief that all sides
deserve a fair hearing, and a commitment to making sure that the
public face of justice is one that all citizens draw a lot of comfort
from.

Senator LEAHY. Well, I would urge you to think about that, be-
cause I suspect you will be confirmed, but I would urge you to
every so often just stop and think, “Am I doing this?” And I am
not saying this for you individually. I say the same thing to Justice
Callahan, to Judge Coogler, because there is no place—and Senator
Thurmond was absolutely right in asking this question, and I have
asked it of just about everybody—there is no place where it is so
easy to get out of touch with reality and out of touch with fairness
than in the Federal Court system, and no place where it is more
important to stay in touch.

Thank you, Mr. Chairman.

Senator KYL. [Presiding] Thank you, Senator Leahy.

If Mr. Chertoff is confirmed then, he can forever be known as
“Chertoff the Fair,” per you. Is that—

Senator LEAHY. I am saying I am urging him to be.

Senator KYL. We understand.

Senator Sessions?

Senator SESSIONS. Thank you, Senator Kyl.

Judge Coogler, one of the things that are important I think in
a judge is being able to manage and make decisions promptly when
the time is right to make them, do not let them dawdle, do not
leave litigants hanging out there for months. I understand from
some of my inquiries that you have worked on that in your court.
Would you explain how you work with the caseload that you inher-
ited, how it is doing now, and your philosophy about moving cases
in an expeditious manner?

Judge COOGLER. Yes, Senator. When I took the position as circuit
judge, and circuit judge, the position I'm in, handle both criminal
and civil cases, basically the same type of cases, felony, as the Fed-
eral District position would handle. And when I took the job there
was approximately 1,100 and some odd cases that had not make
it to plea stage yet at that particular court, assigned to me, and
I don’t know any way how they got there. But in my circuit each
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particular judge gets about 60 cases, criminal cases a month, and
about 40 to 50 civil cases a month.

When I got there I noticed that I had people who had been wait-
ing for their trials for three and 4 years and had gotten numerous
other offenses charged to them when they were waiting. And we
simply started managing the cases effectively, bringing the cases
up for trial, implementing some rules that were always available
and were able to move the cases up for trial. We met with both the
prosecution and the defense attorneys to orchestrate and manage
dockets that would not conflict with other settings so that we could
handle the big dockets. Gave notice to law enforcement so that offi-
cers would be available and wouldn’t be in training, and wouldn’t
have those conflicts. And then we moved the cases through in an
orderly fashion, being fair to everybody.

Now my average caseload is about 250 cases. I think since this
procedure started it’s actually gone up a little bit because I'm hav-
ing to do other things as well, but I keep about 250 criminal cases
pending at any one time, down from about 1,000, and civil cases
are also about that same level. The criminal cases are moving and
that’s about an average of three to 4 months from indictment to
dislr))osition, which we feel like is a good number and a good point
to be at.

Senator SESSIONS. Well, you are going to a court that has one of
the Nation’s best records of moving criminal cases, the Northern
District of Alabama, and I know that the caseload is heavy there.
They have one of the highest caseloads in America, so your man-
agement skills and work ethic will be important for sure.

With regard to your general philosophy of the law, how would
you distinguish between a district judge’s personal, political, legal
views and how he or she sees the law as it is written?

Judge COOGLER. Well, there is really no position for a personal
view in a judge, and that is the same with a circuit trial bench as
well as a Federal District bench. The law is the law, and when peo-
ple are trying to follow the law, they have to be able to read it and
understand it. So a judge has to also be able to read and apply the
law as it is written. We also follow precedent, other cases which
are binding upon us. When we do that and follow the law, rather
than attempting to decide what would we like to happen, and then
try to interpret the law into what we would want to be the result,
if we do that, we are getting into difficulties. We are not doing our
job. A judge should simply take the law, apply it fairly to everybody
that is properly before the court, and make a decision. That way
people can orchestrate their lives and get through life and get
through the system, the justice system, feeling like they've been
fairly treated. They might not win their case. They might lose their
case, but they know that the judge has followed the law, and they
won’t think that they have been mistreated.

Senator SESSIONS. Well, I think you stated that very, very well,
and the reputation you have gained through good hard work, both
as a practitioner and as a judge, form a good basis for the Amer-
ican Bar Association to give you their highest rating. I am real
proud of you for that. I am confident that you have the determina-
tion and skill that is needed to meet the big challenge in the
Northern District of Alabama. They have got a great court and a
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series of great judges, and I am confident that you will be one of
those.

Judge COOGLER. Thank you, sir.

Senator SESSIONS. Thank you, Mr. Chairman.

Senator KYL. Senator Durbin.

STATEMENT OF HON. RICHARD J. DURBIN, A U.S. SENATOR
FROM THE STATE OF ILLINOIS

Senator DURBIN. Thank you very much, Mr. Chairman. Let me
say at the outset what a refreshing hearing this is. These are three
extraordinarily good nominees. Maybe I am tipping my hand on
how I might vote, but we have been so often sent nominees that
are embroiled in political controversy, questionable pedigrees, con-
troversial statements in their background, questionable qualifica-
tions, and it has led to a lot of pain in this Committee. This panel
does not represent any of those things. Quite the opposite is true.
I want to just salute all three of you for your willingness to stand
before this process, because some who have gone before you have
had their hands full, but you will not, none of you. I think each
of you brings strong bipartisan support to his, as well as strong
academic, legal and personal credentials.

And, Judge Coogler, I was wondering, when I looked at your fi-
nancial statements, why they were so good and done so well, and
then I checked out who your CPA is. I believe she is sitting behind
you.

Judge COOGLER. Yes, my wife.

Senator DURBIN. I just want to give high marks to you in that
regard as well.

If T could ask a few questions, let me start with Mr. Chertoff. In
the course of American history when we have been confronted with
times of national security crises, we try to respond with all of our
skill to protect America and decisions are often made which do not
survive history in terms of a positive judgment—Abraham Lincoln,
from my State of Illinois, suspending habeas corpus during the
Civil War, the Alien and Sedition Acts of World War I, the Japa-
nese internment camps of the Second World War, the McCarthy
hearings of the Cold War, some of the efforts by J. Edgar Hoover
and the FBI during the Vietnam War. All of these things, as we
reflect on them, were evidence of a perhaps over-zealous effort to
protect America.

We are still, I think, in the swirl of 9/11. We don’t have the his-
torical perspective, but can you step back from your time of service
here and point to areas where you think we went too far in terms
of trying to protect the security of America, perhaps at the expense
of liberties and rights which are so dear to us?

Mr. CHERTOFF. Well, Senator, I agree. I mean, in the wake of 9/
11, as in the wake of other crises that the country has faced, it is
very difficult sometimes to strike the appropriate balance. And that
is, of course, largely because it is only with the benefit of history
that we have the hindsight to know how things turn out. And we
can never really know whether, if we had done something dif-
ferently, it would have not made a difference or whether it might
have resulted in, in fact, a greater catastrophe.
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I do think we have tried very hard to look at history and learn
the lessons of history. There are clearly things that were done fac-
ing historical crises that we recognize were wrong and we have
stayed away from. I mean, we think back to Korematsu, for exam-
ple, and the internment of Japanese American citizens, the suspen-
sion of habeas corpus. Perhaps Lincoln at the time believed he was
justified. The judgment of history suggests perhaps it went too far.

I don’t know that I am in a position to render the judgment of
history because, as you point out, we are still in the swirl of things.
I do think, though, that we all benefit from discussion and debate
about these matters, and maintaining an open mind, I think, is a
very important part of having this process go forward.

Senator DURBIN. Maybe you can’t tell me this, but I will ask any-
way. We are about to celebrate the 40th anniversary of Gideon v.
Wainwright, where we enshrined the right to legal counsel. We
have just gone through a recent episode relative to two U.S. citi-
zens being detained by this Government and being denied the right
to counsel because they are characterized as enemy combatants.

I would like to know your thoughts on that decision and perhaps
your reflection on the debate within the Department of Justice and
whether there was a serious debate as to the decision to deny the
right to counsel to two American citizens.

Mr. CHERTOFF. Well, let me say first of all, Senator, I think Gid-
eon v. Wainwright and the right to counsel in the criminal justice
process is a fundamental right. I mean, it may be in some ways the
cornerstone of the way the criminal justice process operates.

I know as a defense attorney, you know, even a defense attorney
would need a defense attorney if they were facing the criminal jus-
tice process. In fact, I represented attorneys from time to time
when I was in practice.

I can’t speak about individual cases that are currently under liti-
gation. I can say, though, that, of course, as you know, the military
process is a different process; it is not the criminal justice process.
For example, there are people apprehended in Iraq now who we
would not normally think would be getting lawyers or participating
in the kinds of process that one sees in the Federal courts. And,
of course, the determination about what procedures are used in the
military process is typically a Defense Department determination
because that is within their purview.

I think what I can say, though, is this. I think, again, these are
serious matters which are seriously debated and there are argu-
ments on both sides. Reasonable people can sometimes disagree.
There is precedent in this area, of course, Supreme Court precedent
and precedent from an old case from the Ninth Circuit and a more
recent one from the Fourth Circuit. And I think that ultimately the
courts will determine where the right balance on that issue is.

Senator DURBIN. You have been a prosecutor in criminal cases
and undoubtedly are sensitive to gun violence. In my home State
of Illinois, in the city of Chicago that I love, the murder rate has
reaching alarming numbers. It is lower than the historical high,
but still leads the Nation and causes us great pain. And a lot of
it has to do with the proliferation of guns and drug gangs and
street violence and innocent victims who are often children who are
caught in this crossfire.
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I have been critical of this Department of Justice and this Attor-
ney General when it comes to the issue of guns. I think that they
have taken a pass on important opportunities, like keeping gun
records for a long enough period of time so that they can be inves-
tigated to find out if there is any criminal wrongdoing.

Attorney General Ashcroft said destroy the records as quickly as
possible. That is good news to the National Rifle Association. I
don’t think it is good news to law enforcement.

Do you think this Justice Department has been as aggressive as
it should be in dealing with guns used in crime?

Mr. CHERTOFF. Well, speaking from my area, I think the illegal
use of guns has been a very high priority for the Department.
Every U.S. Attorney candidate who comes through the Department
and is interviewed is always given some kind of a summary of
what the Department’s principal priorities are and stamping illegal
gun trafficking and illegal gun violence is always one of those pri-
orities.

I don’t have the statistics with me, but my understanding is that
gun prosecutions have increased. Across the country, prosecutors
know how important it is not only to attack individual illegal use
of guns by felons through some of the programs like Project Exile
in Virginia, but also to focus on the trafficking networks. We, in
fact, did a good deal of work with the Mexicans in terms of cross-
border trafficking in firearms.

Senator DURBIN. But what about the destruction of these records
that come in as evidence of sales of guns, the destruction of records
in such a short period of time? And this has been approved by At-
torney General Ashcroft?

Mr. CHERTOFF. I have to say, Senator, again the issue of record-
keeping under the Brady Act is not an area that I particularly am
involved in, so it is not an issue I can address.

Senator DURBIN. I won’t pressure you on it.

Judge Coogler, let me ask you a question which is not an easy
one, I understand. I read your comments here and heard the ques-
tions asked by my friend and fellow colleague, Senator Sessions
about judicial philosophy. I think what you said is what we would
expect to hear and hope to hear from every judicial nominee.

In your written statement, you said if a judge were to utilize his
position to implement his personal views on policy matters, he
would be substituting his own views for those of the elected rep-
resentatives of the people. That is a reasonable response and one
we hear quite often.

But I was struck, as I have said to Senator Sessions, in my first
visit to your State just a few months ago when Congressman John
Lewis, of Atlanta, Georgia, took us down to visit in Birmingham
and Selma and Montgomery, and relive some of the moments in
the civil rights movement and some of the great events that took
place in your State.

Congressman Lewis said to us at one point, as much as we put
into this, we never would have gotten anywhere in the effort of
civil rights in Alabama were it not for one courageous Federal dis-
trict court judge, Frank Johnson.

Judge Johnson really, I think, broke away from the popularly
held views even of the elected representatives at that point, and he
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stood up for civil rights and liberties at a time when it wasn’t pop-
ular. He faced death threats and was shunned by the society in his
area.

I would like, if you can, for you to put that in some perspective.
Do you believe Judge Johnson went too far in imposing his per-
sonal views on civil rights and should have been more conservative
and more restricted in his rulings?

Judge COOGLER. Well, Senator, let me say this. I am greatly con-
cerned with the particular issues that Judge Johnson was as well,
and Alabama has come leaps and bounds from back when those
times were. And so it is difficult for someone like me—I came to
the University of Alabama in 1977 and the State of Alabama had
made great leaps and great strides at that point.

So it is very difficult for me, even though I lived in Alabama
when I was a very small child, to place myself back in that posi-
tion. It is also difficult for me to second-guess a Federal district
judge, especially one of his stature.

I can say this. Hindsight is always 20/20 and there are certain
situations where people do things and make decision that, in hind-
sight, absolutely worked out for the best. I don’t think there is any-
one who would question that.

However, I think as a judge my primary role will be to allow
those kinds of decisions to be made by the political structure, in-
cluding the Senators and Congress, who are best suited to taking
testimony, seeing the overall big picture, and making laws relevant
and relative to those situations and enforcing those laws.

So I can say that, in hindsight, absolutely it was an admirable
thing and took a lot of courage in Alabama at that time. But to ex-
trapolate that out and say that I—as I have said before, people
have to be able to rely on the laws and they have to take the ap-
propriate action to challenge the laws when they need to be chal-
lenged and bring it to the attention of their legislators so their leg-
islators can make appropriate changes when they need to be
changed. If a judge does it, then the judge is substituting himself
in an area that he shouldn’t be substituting himself, generally
speaking.

Senator DURBIN. Thank you very much, Judge, and I prefaced it
by saying it was a tough question because I don’t know that there
is a right answer there. But others—and I will conclude, Mr. Chair-
man, by saying others, including one of the nominees just recently
approved this week by the Senate, I think stated very succinctly
and clearly that if you stick with the strict constructionist stand-
ard, it is not likely that Brown v. Board of Education would have
been decided the way it was, or Miranda or Roe v. Wade, or that
Judge Frank Johnson’s decisions would have been made. And I
look back and think what America would be like if those decisions
had gone the other way over the last 50 years.

So I am sorry, Justice Callahan, we don’t have time to ask a few
questions of you, but I want to again say, Mr. Chairman—

Justice CALLAHAN. I am sure you have me in your thoughts.

Senator DURBIN. I do, I do, and maybe this is a good sign.

Senator KYL. Senator Durbin, if you would like to take a couple
of more minutes, I would be happy to yield some of my time to you,
if you would like.
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Senator DURBIN. I just have one question, if I might, of Justice
Callahan.

Because you come from such a diverse State, I would like your
thoughts on the fact that we see a disproportionate number of peo-
ple of color being arrested, tried, convicted and incarcerated in
America. This is not lost on minority populations that our justice
system, which is supposedly blind to color and religion and ethnic
background, in fact, generates more prosecutions and more incar-
cerations of people of color.

I would like to know what your thoughts are, based on your legal
experience, in terms of what a judge’s responsibility is in light of
that fact.

Justice CALLAHAN. Well, I think you raise a very complicated
issue and there isn’t one simple answer to it, and it is something
that the minority communities have a great deal of concern about.

As a judge, one of the things that I have been involved in where
I live in San Joaquin County and also where I sit in Sacramento
County are programs, focus groups with the minority communities
and citizens academies with the minority communities to have
them become involved with the system and get their input, because
access to justice are very important decisions, and to hear why they
think some of the problems are occurring and getting that input
when you are not dealing with a specific case.

So I think we do have to—I think we have to very much stay in
touch with what is going on in our communities and be in contact
with our minority communities to find out why they think this is
happening, because even if justice is done in a particular case, if
the perception of justice is not there, the system badly suffers and
as a judge, you have to work very hard.

And so I think we always have to be getting input, look into al-
ternatives and make sure that that is not, in fact, happening, and
also, too, involving ourselves in things in the community if there
are groups that are particularly at risk, and there are. And either
by virtue of their family status or they are impoverished or the
areas that they grow up in, they are subjected both as victims and
to become involved in crime because of where they have to live.

It is very important to have the community support to address
these issues, so hopefully young people that may by virtue of their
birth be destined to have more likely contact with the criminal jus-
tice system hopefully do not.

Senator DURBIN. Let me just add parenthetically, and I will close
with this, I think your nomination can be a step in that direction,
too. As I have tried to bring forward Hispanic nominees in my
State of Illinois so that those who are standing before the bench
feel that they are not completely adrift, that they have someone
who at least has an ethnic background which will help make them
more comfortable with the system.

I don’t know what your background has been in dealing with
Hispanic issues in your area, Hispanic legal issues, but you cer-
tainly with this new appointment will have an excellent oppor-
tunity to do that.

Justice CALLAHAN. Thank you, Senator.

Senator DURBIN. Thank you very much. Thanks, Mr. Chairman.

Senator KyL. Thank you.
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Senator Sessions, did you have one other question before I turn
to Senator Kennedy?

Senator SESSIONS. Well, just briefly, I know on the gun question
it is something I asked you about at confirmation. I was with one
of your United States Attorneys and they told me their gun pros-
ecutions have gone up 50 percent.

I think you are having something close to that nationally. I be-
lieve this Department of Justice, under Attorney General
Ashcroft—and I asked him about that when he was confirmed—
has, in fact, really set a high standard for aggressive prosecution
of gun laws, have they not?

Mr. CHERTOFF. That is correct, Senator.

Senator SESSIONS. I just think that is important. Ultimately, you
are focusing on criminals who are out threatening people and kill-
ing people.

You know, Senator Durbin, on Frank Johnson, he was indeed a
great judge. He was a prosecutor in his early life and he had a
fierce hostility to wrong. He did not like to see wrong, and people
who dealt with him knew that. It wasn’t anger so much as just a
deep conviction that wrongdoing shouldn’t be accepted.

You could say those were activist opinions, but really I think the
better judgment may be—and you and I can talk about this some
as we go along, but I think the better judgment of that ought to
be that the Constitution and the laws were not being followed cor-
rectly.

We had allowed social and political pressures to justify inter-
preting the constitutional protections of equality and due process—
to be interpreted in a way that did not allow that and it was not
occurring in reality, and he did, in fact, step up courageously. I
think he would say that he merely affirmed the great principles
contained in the Constitution.

“Strict construction” is a phrase the President has used. I am not
sure that is the best phrase. Miguel Estrada in his hearing was
asked about it and he said, well, he thought maybe “fair construc-
tion” would be the right phrase. Maybe that is a better phrase.
What is strict construction or fair construction? I don’t know, but
you raised some good points and I just wanted to make those com-
ments.

I think these people have demonstrated a high degree of fidelity
to the highest ideals of our Constitution and liberties.

Senator KYL. Senator Kennedy.

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. Thank you very much, Mr. Chairman, and I
welcome our nominees. I apologize. I was necessarily absent ear-
lier, but I appreciate the chance now to ask Mr. Chertoff some
questions dealing with the Criminal Division. I am grateful for
your presence here.

In late March, as the House of Representatives was about to vote
on important child abduction legislation, a controversial amend-
ment on sentencing was added to the bill. This amendment, called
the Feeney amendment, had nothing to do with the protection of
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children and everything to do with handcuffing judges and elimi-
nating fairness in our Federal sentencing system.

The reaction to the Feeney amendment was immediate and very
critical. Chief Justice Rehnquist, not known as a coddler of crimi-
nals, said that the Feeney amendment would do serious harm to
the basic structure of the Sentencing Guidelines system and seri-
ously impair the ability of the courts to impose just and responsible
sentences.

The Judicial Conference of the United States, the American Bar
Association, the Sentencing Commission, and many prosecutors
and defense attorneys, law professors, civil rights organizations
and business groups vigorously opposed it. Then, on April 4, the
Justice Department sent a five-page letter to Senator Hatch ex-
pressing its strong support for Congressman Feeney’s amendment
to the House version of S. 151.

Mr. Chertoff, as Assistant Attorney General in charge of the
Criminal Division, you are chiefly responsible for formulating
criminal enforcement policy and advising the Attorney General and
the White House on matters of criminal law.

Your letter of April 4, issued a few days before the House—Senate
conference on the child abduction legislation, was very influential
in getting the provision enacted. So I would like to ask you a few
questions about your support for that particular provision.

One of the provisions in the Feeney amendment overturned a
unanimous Supreme Court decision, Koon v. United States, which
established a deferential standard of review for departures from
the Guidelines based on the facts of the case.

In Koon, the Court ruled that the text of the Sentencing Reform
Act reflected an intent that the district courts retain much of their
traditional sentencing discretion. While the courts of appeals cer-
tainly have the authority to correct mathematical and legal errors
made below, the Supreme Court ruled that it is not the role of an
appellate court to substitute its judgment for that of the sentencing
court as to the appropriateness of a particular sentence.

The Koon decision has been praised by judges, prosecutors and
scholars on both the left and the right. The Justice Department, on
the other hand, argued that Koon should be overturned by the
Feeney amendment because doing so would make it easier for the
Government to appeal illegal downward departures.

Now, if you are confirmed as a judge to the circuit court, you and
your fellow judges will have to review de novo every instance in
which a district court decides that a departure from the Guidelines
was justified.

Why do you believe that all nine Justices of the Supreme Court
got this issue wrong in Koon?

Mr. CHERTOFF. Well, first, let me say, Senator, I think an impor-
tant point as I sit here in a confirmation hearing is to make it clear
that positions I have taken on behalf of the administration should
not necessarily be taken as a predictor of how I would rule on a
case, were I to be confirmed as a judge.

I have had the opportunity to be both a prosecutor and work for
the Department, and frankly to be a defense attorney. I remember
times as a defense attorney that I argued very vigorously against
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what I considered to be an unfair application of the Guidelines, and
I remember times as a prosecutor I argued very vigorously for—

Senator KENNEDY. Well, didn’t you support this? You can tell us
whether you supported it or differed. “Senator, I differed with this,
but this was the administration’s position and so I signed off or I
supported it.”

Mr. CHERTOFF. What I think would be inappropriate for me to
do is to relate internal discussions about positions within the De-
partment, or even to talk about how I might approach something
in the role of a prosecutor which, of course, would be different in
the way that I would approach something in the role as a defense
attorney. And that, in turn, would be different from how I would
approach something as a judge.

That being said, I think this is a very complicated area. I know,
Senator, you were involved in the original Sentencing Reform Act.

Senator KENNEDY. Very much so.

Mr. CHERTOFF. I was a prosecutor actually for a time before the
Act came into effect, so I lived under the old system and under the
new system and they are both systems which have pluses and
minuses.

Under the old system, there was a tremendous amount of discre-
tion in the judges. Sometimes, that was good in terms of achieving
justice. Sometimes, that led to unfairness. Some judges, for exam-
ple, particularly in the area of white-collar crime, philosophically
believed white-collar criminals shouldn’t go to jail, and I think that
was one of the impetuses for having the Guidelines to try to equal-
ize that out.

Guidelines create different kinds of unfairness. Sometimes, there
are circumstances in which the Guidelines appear to apply a cook-
ie-cutter to very different individual circumstances.

I think that the process of going back and forth with Congress
and the Commission in tuning the Guidelines is a process of trying
to strike the right balance between a system that will give a cer-
tain amount of determinacy and equality, and also one that will
allow a certain amount of flexibility in cases where fairness re-
quires it.

Senator KENNEDY. Well, why wouldn’t it have made sense, then,
to say that we ought to have some hearings? I mean, why didn’t
you write to the Chairman of the Judiciary Committee, if you are
so concerned about this in the Criminal Division, and say we ought
to take another look at this?

This was passed and there was seven minutes of debate in the
House of Representatives. It basically virtually undermined the
sentencing provisions, all of which were legislated. We had the
hearings on it, we made the judgments on it, we made the deci-
sions on it.

The reference that you made about white-collar crime—as you
may remember, my former Governor, Bill Weld, and Wayne Budd
quit the Justice Department because Ed Meese was reluctant to
apply it to white-collar crimes. I have followed this. I understand.
I know what is going on there.

Where the Congress has taken a great deal of time to consider
this whole issue in terms of fairness in sentencing—we might not
have it right; we may have to strengthen and improve it. But basi-
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cally to undermine this and to support undermining it without a
single day of hearings about this as the head of the Criminal Divi-
sion in the Department of Justice just puzzles me.

And to have an answer of, well, I can’t really say I was for it or
against it and I might rule differently if I am a judge—

Mr. CHERTOFF. Well, I think, Senator, what I can say is this.

Senator KENNEDY. Not to be more forthcoming than that is, quite
frankly, troublesome.

Mr. CHERTOFF. I think what I can say is this. The issue of how
one manages legislation through the legislative process and wheth-
er there should be hearings or not is not a matter that I was in-
volved in or was consulted about. That is not my area. I only get
involved in taking positions as to substantive issues.

So I can’t speak to the question of whether the Department’s po-
sition in terms of how things move through Congress should be dif-
ferent because that frankly is not in the area that I deal with. I
can only say that, as a judge, I will have to—and I will be ready
to apply the law as it is enacted by Congress.

I do recognize these are matters as to which reasonable people
can disagree. It is a complicated area. I understand the Chairman
indicated at some point there probably would be some kind of hear-
ings, and I imagine these issues will continue to be addressed in
the future.

Senator KENNEDY. Well, here we had a unanimous vote by the
Supreme Court, on a divided Court. Most decisions that are hotly
contested these days are 5-4. This was a unanimous vote on this.

This decision by the Justice Department and your division basi-
cally overrode that decision without any other kind of follow-up.
This was in your department. You are the head of the Criminal Di-
vision. This is sentencing for criminal activities. Not to be able to
have some kind of view by you whether you agree or differ with
the Koon case—what is your position on the Koon case?

Mr. CHERTOFF. Senator, the issue with Koon—Koon interpreted
the Sentencing Guidelines under the legislative provision as it then
existed. The issue, I think, was not whether Koon was rightly or
wrongly decided as interpreting the statute.

I think the Department and everybody else understood that the
Court had definitely ruled on it. I think the question was whether
the legislation ought to be changed. And, of course, that is not so
much a question of saying that Koon was correct or incorrect as it
was saying that, given the way the statute has been interpreted,
should the statute be changed.

I think the concern underlying the Department’s position was
this, that the legitimate desire to allow judges to depart downward
in extraordinary circumstances not become a vehicle for basically
making a major overhaul in the Sentencing Guidelines themselves,
so that in some districts there might be situations where, in effect,
departures were being granted at such a high rate for extraor-
dinary reasons that it effectively transformed the Guidelines into
a system that was more haphazard than I think originally in-
tended.

I understand that there are different positions. I have to say, as
a defense attorney, sometimes I argued very vigorously for depar-
tures and felt hamstrung because there were none available. So I
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think it was a decision on the part of the Department as a whole
that some kind of adjustment was necessary in terms of the avail-
ability of downward departures.

Senator KENNEDY. Well, of course, the existing judges all com-
ment on Feeney. You have the Chief Justice talking about Feeney,
you have other judges talking about Feeney, but you feel that you
can’t talk about it.

On this issue of departures, there is good evidence that about 80
percent of the departures are at the request of the Government
itself. I never really understood, when we were in that conference
and trying to make some sense out of it on an issue of the com-
plexity that this had, the arguments.

Because the Feeney amendment was presented without discus-
sion or debate at the last minute, Congress was deprived of full
and balanced information concerning the issue of whether depar-
tures are made in appropriate instances.

The Justice Department compounded the problem by submitting
a highly misleading letter on April 4. For example, the Justice De-
partment argued that the Feeney amendment was justified because
an epidemic of lenient sentences was undermining the Sentencing
Reform Act.

It failed, however, to note that the Committee report accom-
panying the 1984 Act anticipated a departure rate of about 20 per-
cent. Today, the rate at which judges depart over the objection of
the Government is slightly more than 10 percent, well within the
acceptable rate.

While the Department claimed that there are too many down-
ward departures, it failed to note that according to the American
Bar Association, almost 80 percent of downward departures are re-
quested by the Justice Department.

In arguing for the abrogation of the Supreme Court’s ruling in
Koon, the Department failed to mention that it wins 78 percent of
all sentencing appeals, and it has never acknowledged that 85 per-
cent of all defendants who receive non-cooperation downward de-
partures are nevertheless sentenced to prison.

To quote a letter from eight highly respected former U.S. Attor-
neys from the Eastern and Southern Districts of New York, “What
these statistics reveal is a relatively limited exercise of sentencing
discretion of the sort contemplated by Congress when it authorized
the promulgation of the guidelines.”

It is important to understand your views on the issue. There are
over 2 million Americans in prison or jail, including 12 percent of
all African-American men between the ages of 20 and 34. One out
of three young African-American men born in the United States
will spend time behind bars in their lifetime. The Federal prison
population has quadrupled in the last 20 years and it is now larger
than any State system. Dozens of new Federal prisons are under
construction.

Do you really think that there is a problem with excessive leni-
ency in the Federal criminal justice system?

Mr. CHERTOFF. I don’t know that I think there is a problem with
excessive leniency, and again I want to be careful to distinguish,
because I think it is important, between my views as an advocate
or a policymaker within the executive branch, which is, of course,
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focused on these matters from a prosecutorial standpoint, as distin-
guished from views I advocated as a defense attorney, and which
are distinguished yet again from the perspective of a judge, which
is different from the prior two.

Again, I don’t know that the issue is leniency. I know that there
are debates about the issue of extraordinary departures. I am not
talking about cooperation departures, which are a different issue.
I also know that there are tremendous regional variations. In some
districts, they are quite infrequent. In some districts, they are, in
fact, much more regular.

I understand these are matters as to which reasonable people
can disagree. Within the Department, the policymaking process in-
volves getting input from a wide variety of people—line prosecu-
tors, United States Attorneys, people from the Criminal Division,
people from the appellate sections, all of whom weigh in. And ulti-
mately the Department formulates a position, which it did in this
case.

As I say, I mean I think leniency is not so much the issue as it
is the extent to which one wants to allow departures for extraor-
dinary reasons and whether that at some level can become incon-
sistent with the overall thrust of the Guidelines.

Senator KENNEDY. Well, all the other attorneys in the Justice
Department are not up for a judgeship here. Other judges are com-
menting on these; they don’t feel restricted in commenting. The
Justice Department’s April 4 letter stated, “Too many judges ignore
the Guidelines in favor of ad hoc leniency.” That is what the De-
partment said on this.

Another provision in the Feeney amendment requires the Attor-
ney General to effectively establish a judicial black list by inform-
ing Congress whenever a district judge departs downward from the
Guidelines, imposes new burdensome recordkeeping and reporting
requirements on Federal judges, and requires the Sentencing Com-
mission to disclose confidential court records to the House and Sen-
ate Judiciary Committees upon request.

Just this Monday, Chief Justice Rehnquist criticized these provi-
sions as potentially amounting to an unwarranted and ill-consid-
ered effort to intimidate individual judges in the performance of
their judicial duties.

We are talking about a matter of enormous importance and con-
sequence. To get that kind of involvement of the Chief Justice of
the Supreme Court who has been as involved and concerned about
this and its impact in terms of justice in this country is extraor-
dinary.

And to have the Department just dismiss all of these activities
and to support an effective dismissal—no hearings in terms of the
United States Senate on this, no hearings in the House of Rep-
resentatives, a seven-minute discussion on the floor of the House
of Representatives—and then to embrace this completely in terms
of the conference on this, in the department that you were the head
of—

Mr. CHERTOFF. Well, Senator, the issue of whether there should
be hearings or how legislation is managed is a matter I have really
not only nothing to do with, but frankly no knowledge about.
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Senator KENNEDY. Well, it seems to me that you could have said
we ought to have hearings on this. We are talking about sen-
tencing. You are the head of the Criminal Division and you are
bothered by this. It would seem to me that we could have expected
you to write to the Chairman of the Committee and say the Justice
Department is bothered by this, we hope you will have hearings
about it, and ask that we go ahead and have them in the House
and the Senate and appear up here and make the case for it.

But we have gotten now into a situation where, as a result of the
actions on sentencing, which is effectively out of your Department,
we have the Chief Justice criticizing these. He is not known as a
criminal coddler, certainly. Rehnquist criticized it as “amounting to
an unwarranted, ill-considered effort to intimidate individual
judges in the performance of their judicial duties.”

It is a fair question for any of us to ask where were you during
this time, when you have the Chief Justice mentioning this. Where
were you during this time?

Mr. CHERTOFF. Well, I am not aware that the Chief Justice’s re-
marks—I don’t think they preceded the legislation. Again, Sen-
ator—

Senator KENNEDY. No, no. This is with regard to the Feeney
amendment. This is with regard to the Feeney amendment and the
provisions in the Feeney amendment that require that the judges
are going to have to list and they will have their names sent to the
Justice Department and effectively you will have a judicial black
list. Those are my words, “judicial black list,” about judges that are
going to stray from this.

I used the words “judicial black list,” but this is what Rehnquist
said just this past Monday: “an unwarranted, ill-considered effort
to intimidate”—this is the Chief Justice saying that the effect of
this, he believes, is it will intimidate individual judges in the per-
formance of their judicial duties. He said the provisions could be
used to undertake a witch hunt against judges who appear soft on
crime, and cautioned that they should not be used to trench up ju-
dicial independence.

In its letter dated April 4, the Justice Department didn’t object
to these new recordkeeping and reporting burdens on the Federal
judiciary. To the contrary, it argued that the Feeney amendment
was a necessary response to what it described as the well-known
problem of judges ignoring the Guidelines in favor of ad hoc leni-
ency.

Is Chief Justice Rehnquist wrong to be concerned about the
threat of the Feeney amendment?

Mr. CHERTOFF. Well, I will say this, Senator. I think the Chief
Justice is completely correct, and I completely agree that no tool
ought to be used in an effort to try to intimidate judges or pressure
judges to rule in individual cases.

Judges are obliged to follow the law, and they are obliged to do
it to the best of their ability. But I certainly don’t endorse the idea
of hauling judges up and questioning them about decisions that
they have made because I think that can be problematic.

I think the reason judges, though, are given life tenure is pre-
cisely to give them the ability to withstand the kind of pressure
that sometimes is brought to bear. Sometimes, being a judge re-
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quires making unpopular decisions and a judge has to have the
ability to withstand that. Part of that comes from the life tenure
and part of that comes from the judge’s own internal character.

So I do agree that the executive process is not a place where
judges ought to be called to answer or explain what they have
done, outside, of course, what they explain in the course of their
opinions, which is the way in which judges express themselves.

Senator KENNEDY. Well, I think you have answered this ques-
tion, which is do you believe it is appropriate for the Justice De-
partment and Members of Congress to single out Federal judges
who they believe are soft on crime or engage in ad hoc leniency?
I think you have answered that.

I will ask that the full letter be put in the record. I won’t take
much more time.

In the letter, in the last paragraph, it says, “As stated in the
April 3 letter, the Judicial Conference believes that this legislation,
if enacted”—this is Justice Rehnquist’s letter—“would do serious
harm to the basic structure of the Sentencing Guidelines system
and seriously impair the ability of the courts to impose just and re-
sponsible sentences. Before such legislation is enacted, there should
at least be a thorough, dispassionate inquiry on the consequences
of such action.”

I don’t expect you to turn on the Department, but I certainly
would have thought that, given certainly your own review of this
situation and the actions and statements, you would have ex-
pressed some greater kind of concern on this issue and proposal,
Mr. Chertoff, than you have.

Let me move just quickly to this on the death penalty. In Janu-
ary 2003, Attorney General Ashcroft ordered Federal prosecutors in
New York to seek the death penalty for defendant Zario Zapata,
even though the prosecutors had negotiated a deal in which Zapata
had agreed to testify against others in a Colombian drug ring in
exchange for a sentence of life imprisonment.

One former prosecutor, Jim Walden, said it was a remarkably
bad decision that will likely result in fewer murders being solved
because fewer defendants will choose to cooperate.

Did you advise the Attorney General to make this decision?

Mr. CHERTOFF. No. The way the process works with the Depart-
ment, I was not personally involved in that decision. But I do think
that news accounts—without getting into matters which I think are
non-public, I think news accounts are sometimes misleading.

And I should clarify two general issues about plea negotiations.
One is—and this was certainly the rule when I was a line pros-
ecutor—even when an Assistant U.S. Attorney negotiates a ten-
tative agreement with a defense attorney, it is always subject to
approval by more senior people in the Department. That is always
understood.

So there really should never arise a situation, frankly, in which
a deal is actually agreed upon and then it gets reversed. And if
that ever does happen, that is because the assistant perhaps didn’t
make it clear that whatever they were able to offer was subject to
some further approval.

Second, we completely agree cooperation is important in any plea
negotiation. You always, of course, have to weigh the value of the
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cooperation and the credibility of the person who wants to cooper-
ate, whether, in fact, they have any information of value to give.
So those are general considerations. As to this particular decision,
I am not generally in the process of—and I don’t believe I was in
the process of that particular decision.

Senator KENNEDY. If you would talk for a minute about how you
view the balance in terms of in this case having the Federal pros-
ecutors going for the death penalty, what does that do in terms of
the possibility of defendants being willing to talk, maybe, with the
idea that they get life imprisonment, the area of cooperation?

This former prosecutor was indicating that at least it was his
judgment that you could get a lot more by going for life imprison-
ment rather than if you go for the death penalty. The message it
was sending to others is that it will be harder to get the kind of
information that might be useful and helpful in terms of under-
mining these drug rings.

Senator KYL. Excuse me just a second, Mr. Chertoff.

Senator Kennedy, you are welcome to take all the time. I am
going to have to recess the hearing in a couple of minutes just so
we can get somebody else to replace me here, but you are welcome
to take more time. I just wanted you to be aware of that, but go
ahead and proceed with your question right now.

Mr. CHERTOFF. I can be very quick in answering by saying that
I think cooperation, including negotiating something less than the
maximum penalty, is often helpful, but it is not always helpful. It
depends on the quality and nature of the cooperation. It also de-
pends, frankly, on the nature of the crime. Sometimes, people com-
mit crimes that are so heinous that one would not want to give
them an accommodation even with some cooperation.

Senator KENNEDY. I have about five more minutes of questions,
so I will do whatever—I do want to ask about crack and powder
and racial disparities.

Senator KYL. Thank you. Then, Senator Kennedy, what I would
like to do is to recess the hearing. I think that Senator Hatch or
someone else can be here in about 5 minutes or maybe a little bit
longer, perhaps not until 11:30. That would give everybody an op-
portunity to take a quick break and then come back.

So, therefore, this hearing will be recessed until the call of the
Chair.

[The Committee stood in recess from 11:20 a.m. to 11:27 a.m.]

Senator KENNEDY. [Presiding.] We will come back to order.

Mr. Chertoff, for years the civil rights groups and sentencing ex-
perts have been concerned about the substantial sentencing dis-
parities that result from the different Federal mandatory mini-
mums for crack cocaine and powder cocaine trafficking offenses.
For example, 5 years’ imprisonment is mandated for 500 grams of
powder cocaine worth $40,000 on the street, and 5 grams of crack,
worth about $500.

Because African-Americans comprise 84 percent of those con-
victed on crack cocaine charges, only 31 percent of those convicted
of powder cocaine charges, the lower standard for crack cocaine has
the effect of disproportionately punishing the African-American de-
fendants.



346

In December 2000, Senator Sessions and Senator Hatch intro-
duced a bill to reduce the disparity for 5-year mandatory by in-
creasing the crack threshold substantially and lowering the powder
threshold by a small amount. Most authorities view the Sessions—
Hatch proposal as a positive first step, though perhaps one that
doesn’t go far enough.

In March 2001, the administration announced it will oppose any
reduction in drug sentences, including those in the Sessions—Hatch
bill. While acknowledging that the actual sentences for crack are
more than 5 times longer than sentences for the equivalent
amounts of powder cocaine, the administration argued that any re-
duction in penalties would send the wrong message on drugs.

Mr. Chertoff, as Assistant Attorney General in charge of the
Criminal Division, you had an important role in developing the ad-
ministration’s position on the case, and I am very concerned about
the administration’s dismissive view of this serious, longstanding
problem. Do you deny that there is any racial injustice in the 100-
to—1 crack/powder disparity?

Mr. CHERTOFF. Well, Senator, first of all, I don’t think the De-
partment’s view is dismissive. In fact, I know this matter has been
discussed and studied, was debated at very senior levels. There’s
been a lot of analytical work done, and it continues to be discussed.
And I think the Department’s position was not opposed to reducing
the disparity, but was opposed to reducing the disparity by low-
ering penalties at one end. In other words, I think the Depart-
ment’s position was consistent with the idea of reducing the dis-
parity by raising the powder—or adjusting the powder numbers to
bring them closer.

I do recognize that there is a serious issue—

Senator KENNEDY. Do I understand you, you want then the pow-
der to go up where it is to crack and—

Mr. CHERTOFF. I don’t mean to suggest a specific proposal. What
I mean to say is I don’t think the Department opposed any closure
of the disparity. I think what the Department opposed was a clo-
sure that was achieved by lowering the penalties for crack.

This was a subject, I think, the U.S. Attorney in D.C. testified
about before the Sentencing Commission, and his testimony, as I
understand it, basically reminded the Commission of how serious
a problem crack is in poor neighborhoods. I remember when crack
first came on the scene back when I was a young prosecutor, and
it clearly led to a more violent type of behavior in terms of crack
dealers and people who were using crack than had been the case
with powder alone.

I have seen many studies, many arguments and analyses about
how to reduce this disparity. I know there is a serious and legiti-
mate concern about the appearance of injustice when it seems that
people in certain communities wind up disproportionately feeling
the sting of a certain type of punishment. I think we have to keep
working on a way to reduce that appearance of unfairness without
diminishing the serious punishment for a type of criminal conduct
that can be very, very damaging to our poor communities.

Senator KENNEDY. Well, I think there is—no one is suggesting
that it isn’t a serious crime and that there shouldn’t be serious
punishment. What we are focusing on is this area of disparity, and
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if we are saying that we are not going down in terms of the crack,
that means you have to go up in terms of the powder, with all of
its implications in terms of room and the various prisons of this
country. I don’t know what that would do, but it would certainly
appear to be a very substantial expansion.

I don’t think it is just the appearance of equal justice for all
Americans. I think it really comes down to the—mnot just the ap-
pearance but in terms of the reality of this. And just to have the—
as you well know, the Sentencing Commission has tried over very
considerable time. Another time we had a very prominent former
Deputy Attorney General, Wayne Budd, from my own State of Mas-
sachusetts, a Republican, worked with the Sentencing Commission,
tried to work out a series of recommendations with that because of
its importance. Serious people have really attempted to try and
find some way to deal—make sure that we are going to have the
tough penalties, but also deal with the real disparity in terms of
the justice on this question.

I am just troubled that it is the position of the Criminal Division
effectively to stonewall, to maintain the existing current situation,
and without really attempting to work through. No one assumed
that it was going to be easy, but I must say I want to give credit
to Senator Sessions as well as Senator Hatch for at least trying to
think of ways of addressing this. These are serious Senators who
are attempting to try and deal with this. I am not sure I agree with
all the things they are going about, but they are attempting to
come up with—recognizing this extraordinary disparity and the
real injustice that it provides. So it is troublesome.

Let me go to a—in a book review published by the Michigan Law
Review in 1995 titled “Chopping Miranda Down to Size,” you criti-
cized the Supreme Court’s decision on Miranda v. Arizona as a rule
too far and described the right to have counsel present at police in-
terrogation as insupportable. You argued that it was improper for
the Supreme Court to import adversarial constitutional protections
into the non-adversarial pre-indictment police investigation proc-
ess. And since then, of course, the Supreme Court reaffirmed the
Miranda decision, holding in U.S. v. Dickinson that a Federal stat-
ute that purported to undo Miranda was unconstitutional.

Do you acknowledge that Miranda remains the law of the land
and must be enforced?

Mr. CHERTOFF. Absolutely.

Senator KENNEDY. In March, New Yorker magazine reported
that in December 2001, officials from the Criminal Division solic-
ited, then disregarded advice from the Professional Responsibility
Advisory Office regarding the legality of interrogating John Walker
Lindh outside the presence of counsel. Specifically, an attorney
from that office advised prosecutors that Attorney James
Brosnahan, who had been retained by Lindh’s father, had sent the
Attorney General a letter stating that he represented Mr. Lindh
and wanted to meet with him, and that a pre-indictment custodial
interview was not lawful under the circumstances. Nevertheless,
the FBI proceeded with its interrogation of Lindh.

On January 15, 2002, the Attorney General stated that the
Lindh interrogation was proper because the subject here is entitled
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to choose his own lawyer, and to our knowledge, has not chosen a
lawyer at this time.

Under this reasoning, Brosnahan was not Lindh’s attorney at the
time of the interrogation because Lindh had not personally re-
tained him, even though Government officials had blocked
Brosnahan’s effort to speak with Lindh.

Were you involved in the decision to proceed with Lindh’s inter-
rogation over the advice of the Professional Responsibility Office?

Mr. CHERTOFF. I have to say, Senator, I think that the Profes-
sional Responsibility Office was not asked for advice in this matter.
I'm familiar with the matter. I was involved in it. I can say that
there was advice about the law that was solicited from parts of the
Department that are expert in it. There is a Supreme Court deci-
sion—it may be Moran v. Irvine, but I may have the case wrong—
which actually addresses the issue of whether someone is held to
be under the right to counsel where they have not asked for coun-
sel but where someone else has hired counsel for them, and the
Court there held that, in fact, the person does not—is not treated
as if they’re covered by counsel in that circumstance.

Senator KENNEDY. Well, this is a father. Was that case dealing
with a father as a member of the family?

Mr. CHERTOFF. I believe it was a relative. Now, I should say,
Senator, there’s a different issue presented when you’re dealing
with minors. Lindh was not a minor, however. I understand mi-
nors, you get—there’s a somewhat different rule, perhaps, about
whether a parent seeking to invoke counsel has a role to play. But
Lindh was not a minor.

One thing I should point out is that I believe in the motions that
Mr. Brosnahan filed in the case, he did not challenge—

Senator KENNEDY. How was justice sort of served by not fol-
lowing the request of the father of Mr. Lindh in terms of—how was
the justice served by going ahead and having the interview after
the father had indicated that he wanted him to at least be able to
talk to counsel?

Mr. CHERTOFF. I think as you'll recall, Senator, this, of course,
occurred I think in December of 2001, literally in the battlefield in
Afghanistan. And it would have been—had the Department not ac-
cepted the position of the Supreme Court and treated Mr.
Brosnahan’s request to meet with Lindh as invocation of right to
counsel, in practical terms it would have meant there could have
been no questioning of Lindh since it was quite obviously not the
case that a lawyer was going to be flown into the battlefield in Af-
ghanistan.

Senator KENNEDY. Well, you are not suggesting that he was
being held in a battlefield? I mean, this was—that’s not your testi-
mony—I mean, it’s not—they were outside of where Lindh was. I
mean, it’'s my memory he was taken away from the conflict, and
he was moved around in the different secure locations. You are not
suggesting that the battlefield conditions were such that an attor-
ney couldn’t have had some access to him?

Mr. CHERTOFF. I think at some—

Senator KENNEDY. How long does it take to fly over there, 18, 19
hours, maybe, to go to Afghanistan?
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Mr. CHERTOFF. I know he was held in various places in Afghani-
stan and then ultimately removed to a war ship. You know, I have
never flown to Afghanistan, but I think it would have been imprac-
tical to imagine that an individual held under these conditions in
the middle of a conflict would be meeting with an attorney. So I
think the consequence of treating it as an invocation of the right
to counsel would have been essentially to terminate any ques-
tioning.

I should say, though, that Mr. Lindh was Mirandized, and had
he requested counsel or requested to invoke his right to silence at
the point at which the FBI was involved, they would have honored
that request. And this was a matter which was—certainly Mr.
Brosnahan could have raised this issue before the district judge. I
don’t believe that he actually sought to suppress based on that
ground.

Senator KENNEDY. Well, what was the—do you remember what
the Professional Responsibility Advisory Office, what their position
was on this?

Mr. CHERTOFF. I think I've been—I have to be careful to not get
into matters that are not public. The Professional Responsibility
Office normally is not—well, let me put it this way: I was not con-
sulted with respect to this matter. There are other parts of the De-
partment that generally render opinions in this area of the law and
other expertise that was consulted.

Now, it may be that there are people who disagree with the legal
analysis we undertook, and that’s not infrequently the case.

Senator KENNEDY. Well, your statement that the Professional Re-
sponsibility Advisory Office did not have an official position on
this—

Mr. CHERTOFF. I don’t believe they had an official position on
this.

Senator KENNEDY. Well, I want to thank you very much, Mr.
Chertoff. Justice Callahan, Judge Coogler, I apologize I didn’t have
a chance to inquire. I know that others did, and we want to thank
you for your patience here this morning. I commend you for your
nominations, as well as Mr. Chertoff, and I am grateful for the
chance to be able to ask these questions.

Since there is no other business before the Committee, it will
stand in recess. Thank you very much.

[Whereupon, at 11:41 a.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]

[Additional material is being retained in the Committee files.]
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QUESTIONS AND ANSWERS

SENATOR EDWARD M. KENNEDY’S

WRITTEN QUESTIONS FOR MICHAEI CHERTOFF

1. At your hearing, T asked you about a report in the March 10, 2003 issue of
The New Yorker on advice that the Professional Responsibility Advisory Office
provided regarding the legality of interrogating John Walker Lindh outside the
presence of counsel. You stated that the Office did not take an official position on

this matter.

On June 15, 2002, Newsweek magazine published a series of e-mails
between Jesselyn Radack, an attorney at PRAO, and John De Pue, a counterrorism
prosecutor, on the Lindh case. The e-mails included the following message from
Radack, sent on Friday, December 7, 2001, at 1:06 p.m.:

John,

The FBI wants to interview American Taliban member John
Walker some time next week. The interview would occur in
Afghanistan. Walker’s father retained counsel for him. The FBI
wants to question Walker about taking up arms against the U.S.

I consulted with a Senior Legal Advisor here at PRAO and we
don’t think you can have the FBI agent question Walker. It would be
a pre-indictment, custodial overt interview, which is not authorized
bylaw. ...

On Monday, December 10, 2001, at 11:29 a.m., Ms. Radack wrote Mr. De Pue:

You just advised that the Deputy Legal Advisor of the FBI
stated that an agent went and interviewed Walker over the weekend,
not knowing that Walker was a represented person. Please keep me
in the loop as you learn more details. . . .

Mr. De Pue responded at 1:54 p.m.:

Ugh. We are trying to figure out what actually transpired and
what, if anything, Walker said. It may well be that the questioning
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was for intelligence purposes and that he was questioned as any other
prisoner of war would be.

Mr. De Pue then wrote at 2:11 p.m.:

Tf what you are telling us is true — and I am sure that it is — the
FBI needs to b [sic] alerted at once.

How are these e-mails consistent with your testimony that PRAO never took a
position on the legality of Lindh’s interrogation?

Response: As I indicated during my testimony, these at the Department
responsible for the Lindh matter before and during the time of Lindh’s
interrogation did not to my knowledge seek PRAO’s advice, because other.
experienced lawyers were considering the legal issues raised by everseas
interrogation of combatants by the FBI. Before and during the time of these
interrogations, I was informed of no opinion expressed by any individual at
PRAO about the Lindh interrogation. Even now, I am not aware that PRAO
ever took an official position about the Lindh interrogation or that any views
expressed by an individual PRAO attorney were documented, factually and
legally substantiated, reviewed and authorized, as I would expect before an
official opinion was rendered. The e-mail traffic that you cite appears to be
the impressious of a single PRAO attorney, without factual analysis and case
law discussion, and therefore would not constitute an official opinion.

2. The New Yorker article also reported that two weeks after the Department
filed charges against Lindh, Radack, a highly qualified employee who had
received a merit bonus the previous year, received a “blistering” performance
evaluation which severely questioned her legal judgment, and she was advised to
get a new job. After Ms. Radack notified Justice Department officials that they
had failed to turn over several e-mails requested by the federal court, Justice
Department officials notified the managing partners at Ms. Radack’s new law firm
that she was the target of a crimninal investigation.

a. Was Ms. Radack forced to leave her position at the Justice Department
because of the advice she provided on the interrogation of Mr. Lindh?
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Response: T have no knowledge of the facts surrounding Ms.
Radack's employment, performance or departure. PRAO is not within my
area of responsibility, and does not report to me.

b. Has any investigation been conducted into the alleged withholding of
emails from the federal court in the Lindh case? Was Claudia 1. Flynn, Director of
PRAO, investigated in relation to these events? Have any Justice Department
employees other than Ms. Radack been reprimanded or disciplined in any way?

Response: | am not involved in any investigation into the above
allegations, and to my knowledge the court did not express any dissatisfaction
with the way in which the prosecution in the case conducted discovery. It
would be improper for me to comment on whether Ms. Flynn was
investigated. See USAM § 1-7.530. I do not know whether employees were
reprimanded or disciplined.

c. Is Ms. Radack the target of a criminal investigation by the U.S,
Attorney's office? For what conduct is she being investigated?

Response: It would be improper for me to comment on whether Ms.
Radack is under investigation and, if so, about what her status might be. See
USAM § 1-7.530.

3. As we discusscd at the hearing, the Justice Department sent a five-page
letter to Senator Hatch on April 4th expressing its "strong support for
Congressman Feeney's amendment to the House version of §.15 1." As Assistant
Attorney General in charge of the Criminal Division, you are chiefly responsible
for formulating criminal law enforcement policy and advising the Attorney
General and the White House on criminal law. The Department's letter was sent
only a few days before the House-Senate conference on the bill and was influential
in persuading the conferees to accept the Feeney Amendment,

The Feeney Amendment imposes burdensome new record-keeping and
reporting requircments on federal judges, and requires the Sentencing Commission
to disclose confidential court records to the House and Senate Judiciary
Comumittees upon request. It also requires the Attorney General to establish what
some have called a Yjudicial blacklist," by informing Congress whenever a district
judge departs downward from the guidelines.

3
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Chief Justice Rehnquist criticized these provisions as potentially amounting
“to an unwarranted and ill-considered effort to intimidate individual judges in the
performance of their judicial duties.” He said that the provisions could be used to
undertake a witch hunt against judges who appear soft on crime, and cautioned
that théy should not be used to “trench upon judicial independence.”

At your hearing, you stated, “T think the Chief Justice is completely correct,
and I completely agree that no tool ought to be used in an effort to try to intimidate
Jjudges or pressure judges to rule in individual cases. . . . I certainly don’t endorse
the idea of hauling judges up and questioning them about decisions that they have
made because ] think that can be problematic.”

Given this view, and in light of the Chief Justice’s continuing concern about
these provisions, do you believe that Congress should repeal these sections of the
Feeney Amendment: i.e, sections (h) and (1)? If not, please explain why you
believe these provisions should remain in effect. '

Response: As a current Department of Justice official my professional
obligations make it inappropriate for me to communicate a personal opinion
to Congress on a specific legislative proposal as to which the Department
takes an official position.

1 know that Department of Justice officials have continued to discuss
these provisions, and pay serious attention to concerns expressed by members
of Congress, judges, and others. As with any legislation, should Congress
determine that there are problems arising from the implementation of these
provisions, they may be revisited in the future.

4.  The Justice Department’s letter of April 4th also cited with approval the
hearings held in the House Judiciary Committee in response to the so-called
“growing leniency problem.” As you know, these hearings involved a bitter and
unprecedented attack against a federal judge in Minnesota, James Rosenbaum. A
former prosecutor and Reagan appointee, Judge Rosenbaum had testified against a
bill that would have reinstated longer sentences against certain first-time drug
offenders. Republicans on the House Judiciary Committee later published a
cormmittee report containing a 22-page diatribe against Judge Rosenbaum,
accusing him of mislcading Congress and threatening to subpoena his sentencing
records.
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Throughout this bizarre and unseemly incident, the Justice Department did
not utter a single word in defense of Judge Rosenbaumn. Instead, it worked closely
with the House Committee to develop and pass the Feeney Amendment, which the
Department described in its April 4th letter as an appropriate response fo the “well
known” problem of judges “ignoring the Guidelines in favor of ad hoc leniency.”

What is your opinion of this matter? Is Judge Rosenbaum a judge you
believe has engaged in “ad hoc leniency”™? Do you believe that the House
Judiciary Committee was justified in taking the steps it did in response to Judge
Rosenbaum’s testimony? If so, please explain how this position is consistent with
your testimony that you “don’t endorse the idea of hauling judges up and
questioning them about [sentencing] decisions that they have made.” And do you
share Chief Justice Rehnquist’s concern that the Feeney Amendment may lead to
additional attacks against federal judges who appear “soft on crime” in the future?

Response: 1have not read Judge Rosenbaum’s testimony or any
committee report on that testimony, and I am unfamiliar with Judge
Rosenbaum’s record. Accordingly, I have no basis to offer an opinion on
Judge Rosenbaum’s record or on what the House Judiciary Committee did.

Again, I do not endorse the idea of requiring judges to testify in order
to justify their decisions; justification should be set forth in the reasoning of
their opinions. At the same time, judges are not — and should not be - free
from criticism, and must accept that some decisions they make will be
unpopular.

5. At your hearing, you stated that before formulating a position on the Feeney
Amendment, the Justice Department received input from a wide variety of people.
You also referred to “tremendous regional variations” in how federal judges depart
from the Sentencing Guidelines. You stated, “In some districts there might be
situations where, in effect, departures were being granted at such a high rate for
extraordinary reasons that it effectively transformed the Guidelines into a system
that was more haphazard that I think originally intended.”

1 would like to know more about how thoroughly the Justice Department
studied this problem before it decided to express its “strong support” for the
Feeney Amendment. What kind of analysis did you or other Justice Department
officials perform? Did you: (a) compare the exercise of prosecutorial discretion
with the exercise of judicial discretion, determining what percentages of total
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downward departures were requested by the government or made over the
government’s objection; (b) analyze how often downward departures occur in
particular kinds of cases, such as white-collar cases or low-level drug cases; (c)
gather reliable data, as opposed to anecdotal information or supposition, on
departure rates in the 94 federal judicial districts, or by judicial circuit; (d)
compare actual departure rates with those anticipated in the legislative history to
the Sentencing Reform Act of 1984; (e) analyze the departure rates of judges
according to the Presidents who appeinted them, or the judges’ prior experience as
prosecutors or defense attorneys; (f) in analyzing differences in departure rates
among particular judges, districts, or circuits, take into consideration the relative
magnitude of downward departures; and (g) consider the actnal prison time served
by defendants who received downward departures? Please provide a copy of all
studies, surveys, or analyses that the Department of Justice relied on in deciding to
support the Feeney Amendment.

Response: The Department of Justice April 4 letter from Acting
Assistant Attorney General Brown, fo which your questions refer, sets forth
statistics and cites cases, and refers as well to information presented during
hearings held before the Senate Judiciary Committee in 2000, and before the
House Judiciary Committee during the last year. These materials, which are
part of the public record, provide the basis of the recommendation in the
letter. I had no partip drafting the letter.

6. At your hearing, you stated in response to a question from Senator Durbin
that the Justice Department has made the enforcement of existing gun laws “a very
high priority.” Many, however, have expressed concern that the Department has
ignored the very real possibility that terrorists are exploiting these gun laws to
obtain firearms and learn how to use themn. For example, a terrorist training
manual entitled “How Can I Train Myself for Jihad,” found in Afghanistan in
November 2001, advised potential terrorists in the United States to “obtain an
assault rifle legally . . . learn how to use it properly and go and practice in the
areas allowed for such training.”

* In the aftermath of September 11th, the Justice Department worked
aggressively to learn about the activities of the hijackers and other terrorist
suspects: what flight schools they attended, where they lived, whom they spent
time with, their spending patterns, and other activities. Yet the Department
rejected the request of the Federal Bureau of Investigation to investigate the gun

6
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purchases of suspected terrorists — despite the legal opinion of the Office of Legal
Counsel, dated October 1, 2001, stating that there is “nothing in the NICS
regulations that prohibits the FBI from deriving additional benefits from checking
audit log records” - such as assisting in the investigation of the 9/11 attacks.

As a federal prosecutor who has worked on very significant criminal matters
in recent years, you are certainly aware of the need for investigators to have all
relevant information when conducting an investigation. Did you support the
Department’s decision to reject the F.B.L’s request to investigate gun purchases by
suspected ferrorists after September 11th? Do you believe we know everything we
could know about whether the 9/11 terrorists purchased firearms, received
firearms training, or otherwise possessed or used firearms during their time in the
United States? Are you concerned that the Department has unreasonably
constrained the ability of the F.B.I to investigate potential terrorists who use legal
means, such as purchasing firearms, to obtain the necessary weapons to carry out
terrorist attacks? '

Response: I was not involved in the decision concerning what
restrictions, if any, would apply to an FBI review of the audit log records.
Law enforcement knows a great deal about the background and training of
the 9/11 hijackers, although the fund of knowledge increases as additional al-
Qaeda members are apprehended. The FBI continues to successfully
investigate potential terrorists who purchase or use firearms. For example,
indictments currently pending against certain individuals who are charged
with material support to terrorist organizations include allegations of use of
firearms in the course of the charged criminal conduct.
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WRITT UESTIONS FOR ST ATT ENE E
CHERTOQFF

Senator Joseph R. Biden, Jr.

May 12, 2003
Stare Decisis

Q:  What is your approach to stare decisis in judicial decision-making — how
powerful is an existing court decision in influencing your decision?

Response: Stare decisis is a critical element of the rule of law, for it is
one of the principal means to assure that legal judgments are a product of
disciplined, reasoned elaboration as opposed to ad koc preference. Adherence
to precedent prevents disruption of settled expectations, and makes the law
predictable. For these reasons, I believe that fidelity to prior decisions is a
cornerstone of the judicial process.

Q:  Asacircnit court judge, would you look at the question of whether a
Supreme Court decision is flawed in its reasoning in determining what weight to
grant it in your consideration? Would it receive less weight than another decision
sirnilarly on point that is not so flawed? What other factors would you look to in
determining whether to apply an existing decision of the Supreme Court to the
case before you?

Response: I would regard a Supreme Court decision as binding
whether or not I agree with its reasoning or result. If the decision did ot
directly control the result in the case before rue, I would examjne the logic
and approach of the decision fairly in determining whether it affords
guidance on the issue before me. I do not believe that a circuit judge should
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“second guess” a ruling of the Supreme Court, or alter an interpretive
approach based on whether one agrees with the decision.

Congressional Findings

Q:  As a general matter, what level of judicial deference should be paid to
Congressional findings? Why? What is the role of Congressional findings in your
approach to statutory construction and evaluation?

Response: Congressional findings are entitled to substantial deference.
First, Congressional enactments deserve a strong presumption of
constitutionality because they express the decision of those elected through
the democratic process. Indeed, the constitutional principle of separation of
powers underscores the respect due to Congress as the body with the
anthority to make law. Second, in many instances legislation addresses
complex economic and social problems which require extensive study and
expertise that are beyond the normal competence of the courts. Accordingly,
legislative findings that reflect comprehensive investigation and analysis of a
problem are entitled to considerable respect when a court applies a statute or
evaluates its conformity with Congressional authority under the Constitution.

Federalism

I have been increasingly concerned about a series of recent Supreme Court cases
which have overturned numerous congressional laws. Following the Lochner era,
in which an activist Supreme Court invalidated acts of Congress, the Court only
struck down one law as exceeding the Commerce Clause between 1937 and 1995,
During that same time period, the Court struck down only one federal law as
violating the Tenth Amendment — and that case was overruled within 10 years. In
the last eight years, however, the Court has issued several high-profile opinions
overturning entire, or gutting provisions of, federal laws. I have titled this new era
of activism as “the new judicial imperialism.”

Commerce Clause

Q. In 1995, the Court held the federal gun-free school zone act was
unconstitutional in the Lopez case on the grounds that Congress exceeded its
authority under the commerce clause.



359

Do you believe that case was correctly decided? Why?

Response: Lopez affirms that the Commerce Clause places some limit
on Congressional power to regulate intrastate noncommercial activities under
the theory of substantial aggregate interstate effects, at least in the absence of
congressional findings. To the extent that the decision reiterates that the
Commerce Clause is not boundless, it is unremarkable, but it does break with
a fairly long line of decisions rejecting commerce power challenges. I cannot
hypothesize how I might have decided the constitutionality of the federal gun-
free school zene if it had been presented to me in the first instance, but I
observe that Lopez has settled the issue with respect to that statnte.

Q:  In 2000, the Court applied and extended Lopez in the Morrison case,
declaring unconstitutional the civil damages provision of the Violence Against
Women Act. The Court held that this statute exceeded congressional authority
ynder the commerce clause,

Do you believe that case was correctly decided? Why?

Response: Morrison relies upon the decision in Lopez, but differs in
that the statute in Morrison included legislative findings and was based on an
extensive record of hearings. I cannot hypothesize how I would have applied
Lopez had I been presented with Morrison as a case of first impression. As1
indicated in an earlier answer, however, I believe that in dealing with
complex economic and social problems legislative enactments and findings
are entitled to a great deal of deference. Courts should be very hesitant to
substitate their own economic and social assessments in evaluating the
constitutionality of such enactments.

Q:  In the wake of decisions such as Lopez and Printz, it has been suggested
that Congress's cormerce clause power is limited to interstate transactions. Do
you agree with this view? In other words, do you believe that Congress has the

10
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power under the Commerce Clause to ban sales of, say, drugs, like marijuana,
when those drugs were manufactured wholly within one state? Why?

Response: I do not believe that the Court has adapted the position that
the commerce clause power is limited to inferstate transactions. Lopez and its
successors have affirmed that a substantial aggregate effect on interstate
commerce may still be the basis for commerce power legislation. See, e.g..
Wickard v. Filburn, 317 U.S. 111 (1942). Furthermore, the Court has
indicated that its commerce clause analysis is affected by whether a particular
legislative provision is part of a “larger regulation of economic activity, in
which the regulatory scheme would be undercut unless the intrastate activity
were regulated.” Lopez, supra, 514 U.S. at 561. Because the Court’s
commerce clause jurisprudence following Lopez is still developing, I believe
application of these principles should proceed incrementally, with careful
attentiveness to the factual distinctions among the decisions, apd with due
deference to congressional expertise in complex areas.

Section 5. 14" Amendment

Q: In 1997, in City of Boerne v. Flores, the Court struck down the Religious
Freedom Restoration Act on the grounds that congress exceeded its authority
under section 5 of the 14® Amendment by creating new substantive rights.

Do you believe that case was correctly decided? Why?

Response: Although the Court had previously held that Congress may
not expand its Section 5 power under the Fourteenth Amendment by
enforcing rights not included within the scope of the Amendment, Boerne
struck down an exercise of that power where Congress concluded that an
acknowledged right — free exercise of religion - deserved stronger
enforcement. Of course, prior decisions established Congress’ power to
remedy a violation of constitutional rights under Section 5. Here, however,
the Court concluded that there must be reasonable congruence between the
right and the means of enforcement being enacted, and judged the necessary
congruence lacking.

i1
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Whether the Boerne Court gave Congress the deference it had been
accorded in past Section 5 cases is debatable. The Court also appears to
have given comparatively little consideration to what Congress may have
found to be subtle and indirect animus directed at religious practices. A full
analysis of the decision would require extensive familiarity with the record
presented, which I lack.

Q: Likewise, in 2000, in the Marrison case, the Court invalidated the civil
damages remedy of the Violence Against Women Act — not only on commerce
clause grounds — but because congress allegedly exceeded its authority under
section 5 of the 14™ Amendment by regulating private, as opposed to state,
conduct. In so doing, the Court held that the notorious 1883 decision, The Civil
Rights Cases, was still good law and that “state action” must be shown in order to
invoke the protections of the 14® Amendment. Specifically, the Court in
Morrison ignored the fact that in a previous case, United States v. Guest (1966), 5
justices stated that congress could reach purely private conduct pursuant to
section 5 of the 14" Amendrment.

Do you believe that Morrison’s ruling on section 5 of the 14" Amendment
was correctly decided? Why?

Response: An informed opinion about whether The Civil Rights
Cases were correctly decided would require a profound familiarity with the
history and subsequent interpretation of the Fourteenth Amendment. These
are matters which I have not studied in depth, and, therefore,amnotina
position to discuss. To the extent that the Court’s opinion rests upon a
rejection of the congruence between the VAWA civil damages remedy and
Congress’ Section S power, I respectfully direct your attention to my
preceding answers, in which I have expressed my general views on deference
to the legislature.

10" Amendment As Limit on Congressional Power

In Printz v. United States, 521 U.S. 898 (1997), albeit by a 5-4 split, the Court
struck down the Brady gun law’s provision dealing with interim background
check regulations, as violating the 10® Amendment. That debate between the
majority and minority opinions frames the debate over the appropriate reading of
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the 10* Amendment. The majority favor an expansive reading of the 10™
Amendment as a way to limit congressional power. The minority — and many of
us in Congress believe that the 10" Amendment does not narrowly limit
Congress’s powers.

Q: Do you believe that the 10™ Amendment forbids Congress from doing
anything that s not specifically permitted by the Constitution?

Response: Congress derives authority from constitutional provisions
such as the Commerce Clause, the Necessary and Proper Clause and Section
5 of the Fourteenth Amendment. This authority is, of course, limited by
other specific cross-cutting provisions of the Constitution, such as the First
Amendment, etc. After the decision in Garcia v, San Antonio Metropolitan
Transit Authority, 469 U.S. 528 (1985), I do not believe that the Supreme
Court views the 10* Amendment as an across the board limitation on
Congressional power.

11* Amendment As Limit on Congressional Power

In 1996, the Supreme Court ruled in Seminole Tribe v. Florida that, under thellth
Amendment, Congress can only authorize suits against states when acting
pursuant to Section 5 of the 14® Amendment, not when acting under the
Commerce Clause power or other powers. This overruled Pennsylvania v. Union
Gas (1989), in which the Court ruled that Congress can override thel Ith
Amendment by using any of its Constitutional powers.

Q: Do you agree with the holding in Seminole Tribe? Why?

Response: Seminole Tribe reflects a debate about the meaning and
significance of over 200 years of Court jurisprudence, as well as about the
historical meaning and significance of sovereign immunity. If I were to
approach the question in the first instance, I would expect to become
immersed in a very substantial body of text, history and case law.
Accordingly, I do not know how I would resolve the issue, but I accept that
Seminole Tribe is now controlling law on the power of Congress fo abrogate
state sovereign immunity under its Article I powers.
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Q:  In 1999, the Court ruled in Florida Prepaid v. College Savings Bank that
Congress cannot authorize suits against states for patent violations, overruling
our attempts to apply the Lanham Act to the states. The Cowrt ruled that
Congress improperly attempted to create new rights under Section S of the 14™
Amendment, and held that there was no proof before Congress of any
widespread theft of patents.

Q: Do you agree with the holding ini Florida Prepaid? Why?

Response: Florida Prepaid ﬁ!ﬂlows upon the Court’s ruling in
Seminole Tribe which preserved Congressional power to override state
sovereign immunity under the Sectidn 5 power. Indeed, Florida Prepaid
recognizes that Congress has authonty to legislate to protect property
against state due process violations because of inadequate remedijes against
patent infringement. Ultimately, Elgnda Prepaid appears to be a relatively
narrow decision, focusing on whether the record of inadequate remedies for
state patent infringements was sufﬁc'xently developed to warrant Section 5

remedial legislation.

14
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Written Questions from Senator Patrick Leahy to Michael Chertoff:

1. Over the past few years, the Department of Justice has not only become
more secretive, it has also become far less prompt in producing what little
information it is willing to produce. I have dozens of outstanding requests
to various Departtnent components to which the Department has not yet
responded, dating back as far as July 2001. My colleagues on the House
Judiciary Committee report simnilar delays in their cornmunications with the
Department. For example, Rep. Henry Waxman, Rep. Nancy Pelosi, Rep.
Doug Ose and Rep. Jerry Lewis have written to the Attorney General
cancerning a criminal investigation into Credit Lyonnais for its acquisition
of Executive Life, a failed California insurer, and how the Justice
Department was handling this matter. In a letter I received from Rep. Doug
Ose and Rep. Jerry Lewis dated May 6, 2003, they stated that they have not-
received any significant response from the Justice Department to date on
how this important case is being handled.

a. As Chief of the Criminal Division, have you been aware of the
backlog of unanswered questions from mernbers of the Senate and
House Judiciary Committees?

b. If so, what if anything have you done to expedite or facilitate the
flow of information between the Department and Congress?

¢. Would you agree that congressional oversight of executive branch
agencies is an important part of our constitutional system of checks
and balances?

- d. If confirmed to the Third Circuit, what assurances can you provide
that you would render decisions in a timely fashion?

Responses: a. I do not coordinate or handle responses to
Congressional inquiries, and for the most part I am not informed
when they arrive and how promptly they are answered, except to
the extent that my component participates in supplying or
reviewing answers. My experience has been that delays in
responding are due to the need to compile information from a wide
variety of sources in the Department, and from the lengthy process
through which many individuals - review and contribute input to
proposed answers. '

15
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b. When questions have been directed to my component, I bave
instructed my colleagues to place a priority on a swift, but
accurate, response. I recognize that the need to review and
compile answers adds additional time to the process of
transmitting a final response.

c. Yes.

d. As a litigator, I recognize the importance of timely decision-
making by the courts. If confirmed, I am committed to working
with my colleagues to resolve cases and circulate opinions in an
expeditious manner.

2. According to news reports and a House Committee on Government Reform
hearing held in October 2002, Credit Lyonnais, once a French government-
owned bank, is suspected of having organized the purchase of the bankrupt
Executive Life in 1991, at a time when federal law forbade a bank from
owning an interest in an insurance cormpany. Credit Lyonnais subsequently
earned substantial profits from its acquisition by selling part of the
company’s assets, while the remaining 300,000 annuity and insurance
policyholders across the United States suffered significantly lower
payments and many states had to cover the costs of Executive Life’s “bail
out.”

Ihave heard that, in April 2001, a career federal prosecutor in Los Angeles
made a recornmendation to bring a criminal indictment against Credit
Lyonnais. Yet, the matter has been pending before the Dcpamncnt of
Justice for more than two years now.

Over the past year, there have been several reports that the Department of
Justice has prevented the prosecutor from seeking indictments. And news
reports indicate that Credit Lyonnais and the French Government have
recently been in Washington, DC seeking to reach a settlement with the
Justice Department. It appears that these negotiations would seek to limit
the company’s liability for actions it took in acquiring Executive Life.

a. Would a settlernent would preclude a full criminal investigation of
the bank and its lead executives?

16
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b. Do you think that a settlernent is fair if the individual and other
- victims have not been invited to participate in the settlement
discussions?

c. What efforts have been made to consult with victims of economic
crimes while you have led the Criminal Division?

d. As a matter of faimess, do you think that large companies should be
able to negotiate their way out of difficult situations even when they
leave individuals, in this case policyholders and other investors, with
no recourse? What kind of precedent does it set when a large
corporation is not held accountable for violations of law?

e. If confirmed to the Third Circuit, how would you ensure that
ordinary working men and women whose rights have been violated
would be able to bring litigation to protect their rights and prevent
injustice?

f. What assurances can you give this Committee that injured individuals
and employees would receive the full and fair review of their claims,
as they are entitled, if they come before you?

Responses: a. The Department has previously informed Congress,
including Representative Ose on January 8 of this year, that the
matter in question is under investigation by the United States
Attorney in the Central District of California. Accordingly, I
cannot comiment on the investigation.

I can observe generally that to the extent prosecutors
negotiate a resolution of criminal charges in a case, such a
resolution addresses criminal liability; prosecutors neither desire
nor have the power to settle private civil claims, which must be
bandled between the parties. Where a conviction is obtained
either after trial or through a plea agreement, however, the
Department will in appropriate circumstances seek restitution
for victims. Further, a plea agreement or other resolution of a
criminal case against a corporation does not normally preclude
charges against culpable individuals (or vice versa).

b. Generally, a civil settlement requires the parties or their
representatives to participate in settlement discussions, and
requires the parties to agree. Plea agreements or dispositions in
criminal cases, of course, involve only private defendants, since

17
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the government litigates as plaintiff. While prosecutors seek the
views of victims in appropriate cases, the prosecutor represents
the public as a whole, and it would be inappropriate to invite
victims to participate directly in plea discussions, or to give them
the power to determine whether prosecution should be initiated.
. T have emphasized that victims of all crimes should be informed
and consulted, either directly or through representatives. In
pursuing our intensive efforts against those responsible for
corporate fraud we have been mindful of the need to achieve
restitution for injured investors and other victims; so, for
example, our plea agreements often provide for restitution.

. As 1 have demonstrated over the years as Assistant Attorney
General and, earlier, as United States Attorney for New Jersey, I
am committed to holding corporations and corporate executives
fully accountable for violations of law. Repeatedly, we have
moved swiftly and forcefully to investigate and prosecute
corporate wrongdoers. The Department’s recently reformulated
guidelines governing corporate fraud prosecutions emphasize
that corporations should be held responsible in appropriate
cases. Further, I fully agree that large companies should not be
able to negotiate themselves out of trouble without adequate
compensation to those wrongfully injured.

. Although a judge does not initiate cases, but rules on those
presented, if confirmed, I will uphold my profound obligations to
afford equal justice, to provide a fair hearing, and to remain
mindful of the impact of judicial decisions on the lives and rights
of all citizens.

. I have considered fairness and equal treatment of allto be a
cornerstone of my public duty since I first took the oath of public
service, and X regard providing 2 full and fair review as part of
my solemn obligation, if confirmed as a judge.

18
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Senator Russell D. Feingold
Written Questions for Michael Chertoff
May 13, 2003

1. At your nominations hearing before the Senate Judiciary Committee on May 7,
2003, I asked you about the U.S. Department of Justice threatening to declare a
defendant an "enemy combatant" as a bargaining chip in criminal plea negotiations.
You testified that "Se, I completely agree that it is inappropriate to use it as
leverage and it is not the policy of the Department to do that." In your testimony,
you suggested that it is the defense attomey and not the federal prosccutor who
raises the issue of whether a criminal defendant can ever be charged as an enemy
combatant based upon their criminal conduct.

a. Has the Department of Justice ever threatened, suggested or otherwise
implied that a defendant may be declared an enemy combatant if they did not plead
guilty to criminal charges? If yes, please list the cases in which this occurred.

Response: Because I am answering questions in my personal capacity
as the nominee for a federal judicial position, and not in my official capacity, I
am limited in my ability to answer. To the extent that the question calls for
information relating to oversight of the general operations of the Department,
I respectfully suggest that it be directed to the Department for an official
response.

Speaking personally, I have not threatened that anyone may be
declared an enemy combatant if they did not plead guilty to a criminal charge,
nor am 1 aware of anyone who has done so. Of course, so far as I am aware the
possibility of enemy combatant status has been addressed with defense counsel
in connection with the guilty pleas listed in my response to question e., below,
It would be improper for me to discuss the substance of plea discussions with
counsel for any defendant who has not pled guilty. See ABA Model Rules of
Professional Conduct, Rule 3.6 (Comment 5(2)) (cautioning against discussing
"the possibility of a plea of guilty” in a pending proceeding).

b. What role, if any, did you have in the plea negotiations and final plea
agreements between the federal government and the defendants in the so-called
"Buffalo Six" case? Did you personally approve any of the plea agreements in that
case?

Response: I had no discussion with counsel for any defendant. I was
one of the approving authorities for the plea and I did approve the substance
of the plea agreements.
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¢, As head of the Criminal Division, were you involved in consultation
between the Department of Justice and the military with regard to detaining any of
the Buffalo Six as enemy combatants? If yes, what was your role?

Response: As an attorney at the Department of Justice, I am bound to
keep confidential my deliberative discussions with, and legal advice provided
to, others in the Executive Branch, Similarly, I am obliged to keep confidential
internal discussions relating te charging decisions in particular cases. I can say
generally, without reference to a specific case, I consult from time to time with
attorneys from the Department of Defense to ensure that information
concerning persons who may preperly be deemed enemy combatants in the
conflict with al-Qaeda is shared in a timely manner so that each department
can carry out its distinct functions.

d. As head of the Criminal Division, what guidance have you provided to
federal prosecutors in terrorism cases concerming plea negotiations and plea
agreements? What guidance, if any, have you provided regarding whether it is
appropriate to use enemy combatant status in a plea discussion or plea agreement?
Please provide copies of any such guidance responsive to these questions.

Response: I have furnished no written guidance specific to terrorism
cases or enemy combatant status. Without discussing specific cases, [ have
directed prosecutors working under my supervision that enemy combatant
status may be addressed in plea discussions where applicable, but may not be
threatened for leverage to obtain a plea.

e. In how many criminal cases has the Department of Justice and a
defendant entered into a plea agreement that contains provisions addressing the
government's ability to declare the defendant an enemy combatant? In those cases,
pleasc state the initial charges against the defendant, the statement of facts
contained in the plea agreement, the final charges, and the sentence imposed
against the defendeant.

Response: Seven to date. The indictments and plea agreements are
public record, and are furnished separately. The only defendant to be
sentenced to date is John Walker Lindh, who received a prison term of 20
years by judgment of the United States District Court for the Eastern District
of Virginia.

f. As head of the Criminal Division, what is you role in plea negotiations
and in approving plea agreements in terrorism cases?
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Response: Generally, I do not participate in negotiations with defense
counsel but I am one of the approving authorities for plea agreements, and all
such agreements must be approved through my office.

g. What rules, policies or other written materials has the Department of
Justice promulgated on plea negotiations and plea agreements for federal
prosecutors or investigators? What specific rules has the Department of Justice
issued for federal prosecutors conceming the use of enemy combatant status as
part of a plea discussion? Please attach copies of all rules, policies or other written
materials documents responsive to these questions.

Response: As stated in my response to question a., because I am
testifying in my personal capacity and not my official capacity, I am limited in
my ability to respond. Nevertheless, the general rules governing plea
negotiations and agreements are set forth in the United States Attorney’s
Manua), a publicly available compendium, that is supplemented from time to
time. As stated above, I am aware of no written memorandum regarding
enemy combatant status in plea negotiations.

h. As the decision to declare a defendant an enemy cormnbatant is not within
the scope of authority of the Attorney General, please list the specific agencies and
individuals that must be contacted and notified of the possible plea agreement
before the Department of Justice can assure a defendant charged with federal
crimes that he or she will not be declared an enemy combatant if they plead guilty?

Response: As I stated in my response to question a., because I am
answering these questions in my personal capacity, and not in my officiai
capacity, I am limited in my ability to respond. To the extent that the
questions seeks a comprehensive and anthoritative answer about Department
procedures, I respectfully suggest that the question be directed to the
Department for an official response. So far as I am personally aware, the
authority to designate an enemy combatant under the President’s power as
Commander in Chief rests ultimately with the President, and is generally
exercised through his officials at the Department of Defense.

h. Does the Department of Justice routinely consult with the Department of
Defense concerning the use of enemy combatant status for U.S. citizens charged
with terrorism offenses or financial crimes related to terrorism?

Response: I respectfully refer you to my preceding apswer and to my
answer to question c., above.
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i. In what matters has the Department of Justice consulted with the
Department of Defense on the military'’s intention to hold a defendant as an
enemy combatant rather than prosecuting the individual through the civilian
criminal justice system? Please identify the specific cases and what role you have
had in those consultations.

Response: As 1 previously indicated, I am answering in my personal
capacity and the question appears largely to be directed at issues more
appropriately answered officially by the Departmeant. Additionally, to the
extent that the question seeks information about my consultation about
specific cases, I am obliged to keep confidential deliberative discussions I have
had with other members of the executive branch, as well as any legal advice I
have given or received. Further, except to the extent disclosed in previous
answers, the question calls for information regarding uncharged, open
criminal investigations, about which my obligations of confidentiality also
prohibit me to comment. Finally, responding to the question would require me
to reveal information about potential enemy combatants — including the mere
fact that particular individuals have been or may be apprehended — which
constitutes classified, extremely sensitive intelligence that T am legaily
precluded from disclosing. Otherwise, I refer to my previous answers.
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Michael Chertoff

950 Pennsylvania Avenue
Room 2107

Washington, DC 20530

May 15, 2003
\

The Honorable Edward M. Kennedy
Member, Committee on the Judiciary
United States Senate

Washington, DC 20510

Dear Senator Kennedy:
1 am pleased to enclose my auswers to your supplernental questions dated May 16, 2003,
Of course, if you need any additional information or clarification, I would be happy to meet with

you at your convenience. Thank you for your consideration of my nomination.

Respectfuil

Michael Chertoff

Enclosures

ce: The Honorable Ortin G. Hatch
Chairman, Commiftee on the Judiciary

The Honorable Patrick J. Leahy
Ranking Member, Committee on the Judiciary

The Honorable Russ Feingold
Member, Committee on the Judiciary
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SUPPLEMENTAL QUESTIONS FOR MICHAEL CHERTOFF

1. Please review the questions proviously submitted by Senator Kennedy on May 12th
and Senator Feingold on May 13th and supplement your responses to provide fuller detail in both
your official capacity and your personal capacity, separating the two to the extent not apparent
from the context.

Response: 1 believe that the responses I provide below will supplement the responses
to Senator Kennedy’s guestions submitted on May 12. Regarding Senator Feingold’s
questions submitted on May 13, T have one supplemental answer to question e. Since my
response to that question was retorned on May 14, there has been one additional guilty
plea of the remaining member of the so-called “Buffalo Six” on May 19. That plea
agreement, in the case of United States v. ALBakri, alse contains provisions regarding the
government’s ability to declare the defendant an enemy combatant. The relevant
documents are attached.

H. In particular, your supplementary submission should include, but not be limited to,
the following matters and should amplify and explain any “yes” or “no” answers:

A. The Interrogation of John Walker Lindh

1. You state that “those at the Department responsible for the Lindh matter before and
during the time of Lindh’s interrogation did not to my knowledge seek PRAQ’s advice.” Isp’tit
true that John DePue, an attorney in the Terrorism and Violent Crime Section of the Criminal
Division, which you head now and headed then, called the Professional Responsibility Advisory
Office in December 2001 and requested its opinion on the propriety of having the F.B.1.
interview Lindh, in light of the fact that Lindh’s father had already retained counsel for him?
And isn’t it true that PRAO attorney Jesselyn Radack answered DePue’s phone call in her
capacity as the duty attomey that day? When and how did you become aware of this or any
similar contacts between anyone in your Division and anyone iz PRAO on this matter?

Response: The e-mails which are quoted in Newsweek and referred to in Senator
Kennedy’s questions of May 12 indicate that Mr. DePue initiated contact with PRAO about
whether the FBI should question Walker Liodh and that Ms. Radack responded to that
inquiry. I do not know how he came to do that and he did so without my knowledge at the
time. Before and during the December 9 and 10, 2001 interviews of Walker Lindh I was
unaware that anyone had contacted PRAO regarding the FBI’s intent to interview. I first
became aware of contacts on this issue between anyone in the Criminal Division and PRAO
after Lindh had waived his Miranda rights (including his right to counsel) and consented to
his December 9 and 10 interviews. I recall that in early 2002 the existence of e-mail traffic
between Mr. DePue and Ms. Radack carme to my attention as an outgrowth of the
prosecutors’ review of documents in connection with the Lindh case.



374

2. You state that “[b]efore and during the time of these interrogations, I was informed of
no opinion expressed by any individual at PRAO sbout the Lindh interrogation,” When and how
did you learn about the e-mail message sent by Ms. Radack to Mr. DePue on December 7, 2001,
stating: “I consulted with a Senjor Legal Advisor here at PRAO and we don’t think you can have
the FBI agent question Walker. It would be a pre-indictment, custodial overt interview, which is
not authorized by law.”? When and how did you become aware of any similar or rclatcd opinion
or advice by any attorney in the Department?

Respouse: Ilearned about the e-mail communication between Ms. Radack and Mr.
DePne in early 2002 when it came to my attention as an outgrowth of the prosecutors’
review of documents in connection with the Lindh case. Apart from the foregoing e-mails,
1 do not recall anyone expressing the opinion that the FBI should be stopped from
interviewing John Walker Lindh because of professional ethics rules about contacts with
represented persons. Independent of any communication between Mr. DePue and Ms,
Radack, other attorneys and I were analyzing and discussing legal issues raised by FBI
questioning of overseas combatants during the period before and after the Lindh
interviews.

3. You state that the advice provided in Ms. Radack’s e-mail “would not constitute an
official opinion™ because it “appears to be the impressions of a single PRAO attorney, without
factual analysis and case law discussion.”

a. Ms. Radack’s e-mail of December 7, 2001, states that she “consulted with a Senior
Legal Advisor here at PRAO.” We understand that Ms. Radack in fact consulted with
both Sentor Legal Advisor Joan Goldfrank and PRAQ Director Claudia J. Flynn. Do you
have any reason to believe that Ms, Radack did not copsult with these other attorneys at
PRAO? When and how did you becomne aware that such consuitations occurred? Isn’t it
true that Ms. Radack’s e-mail of December 7th further states: “This opinion is based on
the facts as presented and described above and in our telephone conversation. If the facts
are different or changed, further analysis may be required.?

Response: Apart from the text quoted in the question, I do not know with whom at
PRAO Ms, Radack consulted. Apart from any facts set forth in the quoted e-imails, I do
not know what other facts were discussed in any telephone conversation between Ms.
Radack and Mr. DePue.

b. Isn’t it customary for PRAO attorneys to provide opinions on professional
responsibility matters via e-mail; to base their opinions on the facts presented to them by
ather Justice Department employees; and not to cite case law unless specifically asked to,
particularly when the applicable legal authority is already set forth in existing PRAO
memoranda (such as the PRAO memorandum on “Communications Authorized by Law™)
and when the inquiry is time-sensitive? Are there any Justice Dcparlmcnt pohcxes or
regulations that distinguish between “unofficial™ and “official” PRAO opinions, or are
you applying your own subjective standard on this issue?
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Response: T appreciate the opportunity to place this in context. PRAO is not part
of the Criminal Division and does not report to me. My personal understanding is that
PRAO’s assignment is to give guidance to prosecnting attorneys regarding issues that may
arise under the professional ethics rules in the states in which the prosecuting attorneys are
admitted or practice. I also understand that among the rales on which PRAO advises are
those canons of professional ethics that specifically address communication between
Department attorneys and repr d individuals. I do not know PRAO’s customary
practice in rendering gunidance or advice on attorney ethics questions in routine settings or
in various contexts.

In stating my personal belief that I would not regard the e-mail traffic as
constituting an official opinion of the Professional Responsibility Advisory Office, I am
expressing my subjective standard based on what I would expect in the circumstances.
Indeed, I still do not know whether PRAO has taken an official position on whether the
professional ethics rules governing attorneys should have barred FBI agents from
questioning Walker Lindh while ke was in military custody in Afghanistan.

In my personal opinion, the legal questions raised by the FBI’s desire to interview
‘Walker Lindh were and are far from routine or customary. They involve, among other
things, the interplay between the Fifth and Sixth Amendments and intelligence gathering
during military operations overseas. Further, the ethics rules by their terms apply only to
attorneys. Accordingly, it is unclear how such ethics rules could be applicable to an FBI
agent who wishes to question a combatant overseas. See 28 C.F.R. 77.2 (explicitly
excluding from the definition of attoruey for ethics purposes “investigators or other Jaw
caforcement agents™). Yet another consideration js that the Supreme Court has
established that a family member’s retention of counsel for a suspect does not create a legal
bar to questioning where the suspect has waived his Miranda rights, In Meran v. Burbine,
475 U.S. 412 (1986), the Court held that although an adult defendant’s sister had retained
counsel without defendant’s knowledge, it was not a constitutional violation for police to
fail to inform the defendant of that fact when they obtained his Miranda waiver and
questioned kim. The Court also held that prior to the initiation of adversary judicial
proceedings, no Sixth Amendment right would attach,

In expressing my personal belief that I would not regard the cited e-mail as PRAO’s
official position, I have in mind my expectation that an official opinion addressing the novel
and complex issues involving questioning of an American captured with the enemy during
operations overseas would include explicit analysis of the above factors (and others).
Accordingly, in reading the quoted e-mail, I interpret it at most as an initial step toward an
official position. In so stating, I do not mean to be critical of the attorneys for exchanging
their views (of which I was unaware at the time).



376

B. The Feeney Amendiment

1. You state that you had “no part in drafting” the Justice Department’s letter of April 4,
2003, which expressed *‘strong support for Congressman Feeney’s amendment to the House
version of 8.151.” As Assistant Attorney General in charge of the Criminal Division, however,
you surely had some involvement in gathering information, consulting with other practitioners
and policymakers, and advising the Attorney General and other top officials on this important
legislation. Please describe the full extent of your involvement in the development of the Justice
Department’s position on the Feeney Amendment.

Response: Generally, the Department has raised its concerus about the issue of
downward departures before Congress on previous occasions. On July 10, 2002, for
example, United States Attorney William Mercer and I testified before the Senate
Subcommittee on Crime and Drugs on the issue of punishient of white collar erime. This
testimony was part of the Congressional process leading to enactment of the Sarbanes-
Oxley Act of 2002, in the wake of the events at Enron, Worldcom and other corporations.
In that testimony both Mr. Mercer and I commented on the fact that some judges were
overly willing to depart downward in the case of white collar offenders.

I understand that during the fall of 2002 and early 2003, other officials of the
Department testified and wrote to Congress about the subject of downward departures in
the context of child victim and sexual crimes. To my knowledge, these communications
included a letter from Assistant Attorney General Daniel J. Bryant to the Speaker of the
House dated October 4, 2002 and testimony by Associate Deputy Attorney General Daniel
Collins before the House Judiciary Subcommittee on Crime, Terrorism and Homeland
Security on October 2, 2002 and March 11, 2003.

During this time, I did not personally gather information or consult to a significant
degree with outside pelicymakers and practitioners on the issue of downward departures.
Shortly before the Feeney Amendment was adopted I became aware that it was pending.
Although others within the Department of Justice were primarily engaged in addressing
the Amendment, I did have a few discussions about the Amendment generally with others
at the Department. I personally had no part in drafting Acting Assistant Attorney General
Brown's April 4 letter, nor did I review it before it was sent.

2. You state that you are unfamiliar with the record of Judge James Rosenbaum, a
Reagan-appointed district judge whose sentencing record was subject to extensive investigation
and attack in the House Judiciary Committee. You also stated that you took no part in drafting
the Justice Department’s letter of April 4, 2003, which described the Feeney Amendment as an
appropriste response to the “well known” problem of judges “ignoring the Guidelines in favor of
ad hoc leniency.” At your hearing, however, you stated that you were aware of “tremendous
regional disparities” in departure rates. You said, “In some districts, they are quite infrequent. In
somne districts, they are, in fact, much more regular:” What disparities are you referring to?
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Where are they documented? And did you mean to suggest that you were not previously aware
of the Rosenbaum controversy? If not, based on what you do know from any source, please
answer the questions posed in the last paragraph of Senator Kennedy’s Question 4 of May 12th.

Response: In mentioning disparities at my hearing, I was referring to downward
departures other than for “cooperation.” These disparities are reflected, for example, in
the United States Sentencing Comimnission’s Sourcebooks of Sentencing Statistics. The 2000
and 2001 Sourcebooks note that rates of nonsubstantial assistance downward departures
range from a low of approximately 2 to 3 percent in some districts to highs of 25 to 30
percent in others, such as the District of Conunecticut, Eastern District of Washington, and
Eastern District of Oklahoma (excluding southwest border districts which present separate
issnes). In referring to disparities in my testimony, of course, I only meant to illustrate
that they have presented an issue that needs to be addressed, and I explicitly testified that
these are matters about which “reasonable people can disagree.”

So far as the matter of Judge Rosenbaum is concerned, my awareness of a
controversy involving his testimony comes from a ncws article, the details of which I do not
remember. I have not read Judge Rosenbaum’s testimony nor have I read the Committee
report. Under these circnmstances, I have no basis to evaluate Judge Rosenbaum’s record
or to believe that he is anything other than a conscientious judge. Equally, I have no basis
on which to offer an opinion about the positions taken by the House Judiciary Committee,
or about what has transpired between the Committee and the judge.

I reaffirm that I do not endorse the idea that judges should be required to defend
their individual decisions outside the framework of their judicial opinions and orders. At
the same time, judges must be prepared to accept that they may be criticized for unpopular
decisions.

3. You stated that even though you share Chief Justice Rehnquist’s concern that judges
should not be intimidated or pressured by Congress about sentencing decisions they have made,
you cannot express an opinion whether Congress should repeal sections (h) and (1) of the Feeney
Amendment, as enacted, because “[a}s a current Department of Justice official my professional
obligations make it inappropriate” for you to answer. At the same time, you told Senator
Feingold that you cannot say whether the Departinent has ever threatened or suggested thata
defendant may be declared an enemy combatant if they did not plead guilty to criminal charges,
because you are “answering questions in my personal capacity as the nominee for a federal
Jjudicial position, and not in my official capacity.” Please answer the following questions in your
personal capacity as the nominee for a federal judicial position, and not in your official capacity
as a current Justice Department official:

a. Chief Justice Rehnquist wrote that the Feeney Amendment “would do serious harm to
the basic structure of the sentencing gnideline systern and would seriously impair the
ability of courts to impose just and responsible sentences.” The Judicial Conference of
the United States vigerously opposed the Feeney Amendment. Given your extensive
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background as a prosecutor and defense attorney, do you share any of the concerns that
these judges have expressed about the Feeney Amendment?

Response: I understand that the Chief Justice’s letter of April 7 and the Judicial
Conference submission of April 3 sddress the Feeney Amendment as passed by the House.
I also understand that the final bill which was enacted modified sorne elements of the
Amendment which the Judicial Conference found objectionable. For example, the final bill
eliminated pon-enumerated downward departures only in the case of certain child victim
and sexual crimes. These changes addressed some of the major concerns raised by the
Judicial Conference.

That being said, I take seriously the judges” remaining concerns about the standard
of appellate review and record keeping. How these changes will play out in practice will
depend, among other things, on application of the new standard of review and upon
implementation of the record keeping requirements. Therefore I cannot form a judgment
at this point about whether the concerns expressed will be realized.

Finally, I should observe that while I have not seen the operation of departures as a
judge, I have addressed the issue as both a prosecutor and as a defense attorney. There is
validity to the argument that downward departures are a necessary escape valve for the
truly atypical case, recognizing that no guideline structure can foresee all of the many
variables arise in a case. There is also weight to the concern that an increase in
extraordinary downward departures can generate disparities over time, and thus erode the
principle of consistency embodied in the Guidelines.

b. At your hearing, you argued that even though the Justice Department sought the
establishment of a de nove standard for appellate review of departures from the
sentencing guidelines, it does not necessarily follow that the Supreme Court incorrectly
interpreted the Sentencing Reform Act when it established a deferential standard of
review in its 1996 decision Koon v. United States. In reaching its unanimous decision,
however, the Court cited not only the text of the Sentencing Reform Act, but also the
“traditional sentencing discretion” of trial courts and “institutional advantage” of federal
district courts over appellate courts fo make fact-based sentencing determinations. Please
explain your view of the proper roles of trial judges and appellate judges in criminal
sentencing matters. If you are confirmed as a judge on the Third Circuit, do you believe
you will be able to show proper respect for the traditional sentencing discretion of district
judges while applying the de novo standard established by this legislation? In what types
of cases would it be appropriate not to respect that tradition sentencing discretion? How
will you be able to do this?

Response: As a general matter, trial judges who have had the opportunity to
become fully acquainted with the facts of the particular case, who have faced the
defendant, and who may have sat through a full trial are, as the Koon Court said, best
situated from an institutional standpoint to make fact specific determinations called for in
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sentencing. At the same time, appellate courts are capable of deciding legal issues that
affect sentencing. Thus, for example, Koon said that even under the traditional approach
to sentencing a court of appeals “need not defer” to a trial court’s resolution of a question
of law. 518 U.S. 81, 100 (1996).

The new statute applies the de novo review standard to certain aspects of the district
court’s application of the guidelines to the facts, but does not repeal the preexisting
standard of review for the trial court’s judgments about credibility and findings of fact.
Thus, some of the fundameatal elements of traditional deference remain unchanged, but
review of the application of the guidelines to the facts is undertaken pursuant to the new
standard. If confirmed, I belicve that I will be able to respect the traditional sentencing
discretion of the trial judges in those areas which the statute permits while applying a de
novo review standard where the new law mandates. Of conrse, the application of
standards of review in particular cases is often a problem of exquisite specificity, and it is
impossible (and inadvisable) to generalize in advance. If confirmed, I will have the benefit
of briefing, oral argument, consultation with judicial colleagues, and developing case law to
aid in applying the new rule.

C. Firearm Purchases by Saspected Terrorists

1. You state that you were not involved in “the decision concerning what restrictions, if
any, would apply to an FBI review of the audit log records.” As Assistant Attorney General in
charge of the Criminal Division, however, you were surely aware that the F.B.]. wanted to
investigate the recent gun purchases of suspected terrorists after Septeruber 1 1th. Were you or
anyone else in your Division involved in any way in the discussions leeding to the decision? If
so, what was that involvement? If not, explain how and why a matter involving such an
important criminal investigation could be decided without the involvement of the Criminal
Division, and indicate what other officials and elements of the Department were involved.

Response: I was not involved in any discussions leading to the decision about what
regulatory restrictions apply to the review of gun purchase records by the FBL Sofaras]
know, no one clse in my Division was involved in this decision to any significant degree.
Although X have no personal knowledge about the pracess, published reports indicate that
the resolution of the issue of how to apply regulatory restrictions on gun purchase logs
involved communication mainly among representatives of the FBI, Office of Legal Counsel
and Office of Legal Policy. Although attorneys with criminal law expertise sre often
consulted about matters of policy, interpretation of Department regulations addressing
investigative agencies does not always include Criminal Division attorneys. Among other
repositories of relevant expertise are the United States Attorneys” Offices and experienced
prosecutors in various other components.
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SUBMISSIONS FOR THE RECORD

Senator Dianne Feinstein

Introductory Remarks on the Nomination of
Consuelo Callahan

Mr. Chairman, | am pleased to introduce Justice
Consuelo Callahan, a nominee for the Ninth Circuit Court

of Appeals, to the Judiciary Committee.

Justice Callahan currently serves in the California
state court system as an appellate judge on the Third

District Court of Appeal, which is located in Sacramento.

In these times of contentious debate on judicial
nominations in the Senate, | find it refreshing to introduce
a nominee who has not provoked controversy. To this
date, | have yet to receive a single letter in opposition to
Justice Callahan.
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Before | delve into Justice Callahan’s background, |
wanted to briefly acknowledge the presence of her
husband, Randy. Randy, could you please stand up so
the committee can recognize you?

Justice Callahan has strong roots in California. She
was born in Palo Alto and grew up in the Bay Area. For
college, she attended Stanford University, where she
graduated with Honors. She then attended the University
of the Pacific McGeorge School of Law.

After law school, Justice Callahan embarked on a
career as a government lawyer. She first worked as a City
Attorney for the City of Stockton and then joined the San
Joaquin District Attorney’s Office as a Deputy District
Attorney. In the District Attorney’s office , Justice Callahan
established the office’s first child abuse and sexual assault \/
unit. She also personally handled over 50 jury trials during

her tenure as a prosecutor.
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In 1986, Justice Callahan became a Commissioner of
the Stockton Municipal Court. Six years later, she was
appointed to the San Joaquin Superior Court where she

become the first Hispanic woman to serve on that bench.

In 1996, Justice Callahan was elevated to the State
Court of Appeal. Upon her appointment, she became the
first judge from San Joaquin County to serve on the Third
District Court of Appeal in 73 years.

Judge Callahan comes to this nomination with the
strong support of her colleagues in the Sacramento area

legal community.

« Notably, all 10 justices who serve with Justice
Callahan on the Third Appellate District have written in
support of her nomination. The Justices write that
“during her more than six years on our court, Connie
has shown that she has the integrity, capacity,
collegiality and diligence to serve with distinction on
the Ninth Circuit.”
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The California La Raza Lawyers Association has
endorsed Justice Callahan's nomination and called
her an “exceptional” candidate for the Ninth Circuit.

Judge David DeAlba of the Sacramento Superior
Court describes Justice Callahan as an “outstanding
Jurist who will serve the people of the United States
with great distinction and honor.” He further describes
her as having a “reputation of being a moderate on
most issues and for being appropriately conservative
in matters of criminal justice,”

Noted local defense attorney Al Ellis has described
Justice Callahan as tough but fair with a “reputation of
being impeccably honest and ... having common
sense.”
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Justice Callahan remains actively involved in
professional and civic activities. She is President of the
Anthony M. Kennedy Inn of Court, President of the Alumni
Board of McGeorge School of law, and a former member
of the Executive Board of the California Judges

Association.

For her work in the field of child abuse, she has
received an award from the San Joaquin County Juvenile
Justice Commission. The San Joaquin County Medication
Center named her Peacemaker of the Year.

Once again, | am pleased to introduce Justice
Callahan to the Committee.
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_ News Release
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Unired States Senate » Senator Orrin Hatch, Chairman

May 7, 2003 Contact: Margarita Tapia, 202/224-5225

Statement of Chairman Orrin G. Hatch
Before the United States Senate Committee on the Judiciary
Hearing on the Nominations of

Consuelo Maria Callahan for the U.S. Court of Appeals for the Ninth Circuit;
Michael Chertoff for the U.S. Court of Appeals for the Third Cireuit; and
L. Scott Coogler for the U.S. District Court, Northern District of Alabama

I am pleased to welcome to the Committee this moming three impressive nominees for
the federal bench. Because I know that their home state senators have much to say about these
outstanding nominees, [ will keep my remarks brief.

Consuelo Callahan, our nominee for the Ninth Circuit, has had an exemplary legal
career in California as a successful prosecutor and an esteemed jurist. During her ten-year career
as a prosecutor, she handled more than 50 jury trials. She also has first-hand experience with
breaking the gender barrier. In 1992, she was appointed to the Superior Court in San Joaquin
County, where she was the first female and Hispanic to serve on that court. She was also the
first fernale member of two local social and service organizations. In 1996, Justice Callahan
became the first judge from San Joaquin County to be elevated to the California Court of Appeal
in more than 73 years. The ten justices that serve with her on the Third Appellate District and
work with her every day sent a letter to the Committee praising her skills as a jurist. They write,
“Qur only reservation in recommending her confirmation is that it will mean a significant loss to
our court. We will miss Connie’s energy and enthusiasm, her legal skills, and the positive way
in which she fulfills her responsibilities as an appellate jurist.” I will submit a copy of this letter
for the record. Her colleagues’ loss will be the federal judiciary’s gain, as I have great
confidence that the beleaguered Ninth Circuit will greatly benefit from her confirmation.

Michael Chertoff is our Third Circuit nominee. A native of Elizabeth, New Jersey, Mr.
Chertoff has done it all: A Supreme Court clerkship, private practice, and government service.
He won high marks from Democrats and Republicans alike for his pro bono service as counsel to
the New Jersey state legislature during its investigation of racial profiling by the state police. He
is a familiar face to us here in the U.S. Senate as a result of his service as Assistant Attorney
General for the Criminal Division at the U.S. Department of Justice, and I personally know that
many of my colleagues admire his intellect, legal skills, and commitment to the rule of law. I
think the Bergen County (New Jersey) Record said it best when it endorsed Mr. Chertoff’s
nomination on March 11 of this year. The paper editorialized, “Mr. Chertoff is exactly the type
of nominee the nation needs for federal judgeships,” and concluded, “Mr. Chertoff is the type of
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smart, non-ideological high achiever whom presidents of both parties should consider for the
bench.” That’s high praise and 1, too, firmly believe that Mr. Chertoff will be an excellent
federal appellate judge.

Our sole district nominee today is L. Scott Coogler, who has been nominated for a seat
on the Northern District of Alabama bench. Since 1999, Judge Coogler has served on the
Alabama Circuit Court, Sixth Judicial Circuit, so he brings depth and experience to this position.
Prior to that, he maintained a successful private practice, handling a wide range of civil and
criminal litigation cases, so he knows first hand the importance of maintaining a solid judicial
temperament. I am particularly impressed that Judge Coogler has shared his expertise by
teaching at his alma mater, the University of Alabama Law School, despite the demands of his
judicial service.

1 welcome each of our nominees to the Committee, and I look forward to hearing from

them.
#H##



387

Statement of Senator Edward M. Kennedy
Senate Confirmation Hearing
May 6, 2003

Today we consider the nominations of Michael Chertoff,
nominee to the United States Court of Appeals for the Third Circuit,
Consuelo Maria Callahan, nominee to the United States Court of
Appeals for the Ninth Circuit, and Justice Scott Coogler, nominee
to the United States District Court for the Northern District of

Alabama.

As with all nominations to the federal courts, it is important
that this Committee fulfill its constitutional duty to review the
nominees records thoroughly. We must assure ourselves that the
nominees have the qualifications, temperament, and commitment to
enforcing the constitutional and federal statutory protections that

are central to our American democracy.

Justice Coogler has served for the past four years as a judge on

the State Court in Alabama.

Justice Consuelo Callahan is currently an Associate Justice on
the Third Appellate District in California. She has a long history of

public service in California. She has served as a judge on the
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California Superior Court, and as Supervisory District Attorney
and as Deputy District Attorney in the San Joaquin County District

Attorney’s Office in California.

Mr. Chertoff has a fine reputation as a prosecutor, special
counsel, and defense attorney. In his role as Assistant Attorney
General in charge of the Criminal Division, certain aspects of his
performance have impressed me. For example, in November 2001
Mr. Chertoff testified before our Committee “that the history of this
Government in presecuting terrorists in domestic courts has been
one of unmitigated success.” His expression of confidence in the
ability of our criminal justice system to deal with terrorist suspects
has played an important role in the debate over the need for military

tribunals.

However, other policies and decisions involving criminal
justice matters during Mr. Chertoff’s tenure as Assistant Attorney
General have raised fundamental concerns about the Constitution
and due process. In particular, I am concerned about the Justice
Department’s advocacy on behalf of the Feeney Amendment to
S.151, the AMBER Alert child-abduction legislation. The Feeney
Amendment has nothing to do with protecting children, and

everything to do with handcuffing judges and eliminating fairness in
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our federal sentencing system. As Chief Justice Rehnquist has said,
the Feeney Amendment has the potential to “do serious harm to the
basic structure of the sentencing guideline system and . . . seriously
impair the ability of courts to impose just and responsible

sentences.”

1 look forward to hearing from the nominees about these and

other important issues.
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U.S. SENATOR PATRICK LEAHY

CONTACT: David Carle, 202-224-3693 VERMONT

Statement Of Senator Patrick Leahy
Judicial Nominations Hearing
May 7,2003

Today, we welcome Consuelo Maria Callahan, nominated to the Ninth Circuit Court of Appeals,
Michael Chertoff, nominated to the Third Circuit Court of Appeals, and L. Scott Coogler for the
U.S. District Court for the Northem District of Alabama.

This is already the ninth hearing the Republican majority has held for judicial nominees this
year. As of today, the Committee will now have held hearings for 37 judicial nominees overall
and 10 circuit court nominees. This is in sharp contrast to the way President Clinton’s nominees
were treated by the Republican majority.

I recall that, during the entire year of 1996, when vacancies were higher and growing, this
Committee held only six hearings and those hearings included only five circuit court nominees.
Thus, the Republicans have now considered twice as many circuit court nominees in one-third
the amount of time they considered President Clinton’s nominees. In 1997, the ninth judicial
nominations hearing was not held until November of that year. During the entire year of 1999,
only seven hearings were held on judicial nominees and, during the entire year of 2000, only
eight judicial nominations hearings were held. This year, with a Republican in the White House,
the Senate Republican majority has gone from second gear -- the restrained pace it had said was
required for Clinton nominees - to overdrive for the most controversial of President Bush’s
nominges.

This year, in spite of the lack of cooperation by the Administration and the overbearing exercise
of power by the majority, we have cooperated with Committee action and voted on 26 judicial
nominees during the first three months of this year. We have proceeded in the Senate to vote on
the confirmations of 23 judicial nominees this year, including four controversial nominees to the
circuit courts, which makes 123 of this President’s judges confirmed overall. That compares
most favorably to how Republicans treated President Clinton’s nominees. In the 1996 session,
for example, the Senate did not confirm a single circuit judge all year and confirmed only 17
judges that entire year. In 1999, the third year of the last presidential term, and in 1997, the
Senate did not reach the level we have already attained of 23 confirmations until October.

A good way to see how much faster this Chairman processes nominations for a Republican
president is to compare this year's pace to a comparable year in the last Democratic
administration. On this day in 1997, when Bill Clinton was President, the Republican-controlled
Judiciary Committee was just holding its second judicial nominations hearing of the year ~
compared to the ninth hearing that we are in today ~ and was considering its first two circuit
court nominees of the year. This Chairman has moved five times more quickly for President
Bush’s circuit court nominees than for President Clintons, and vacancies in the courts are nearly

senator_leahy @leahy.senate.gov
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half of what they were in 1997. Even more noteworthy, by this point in 1999, the third year of
President Clinton’s term, the Commmittee had not held or scheduled a single judicial nominations
hearing. In fact, no hearing for a judicial nominee was held until June of that year.

‘We often hear from the other side of the aisle that there is a “vacancy crisis,” but this is simply
not true. The number of vacancies has gone down from the 110 we inherited at the beginning of
the Bush Administration to 47 ~ the lowest level it has been in 13 years. While I was Chairman I
was able to cut it from 110 to 60, despite dozens of new vacancies that occurred during that time.
I recall that Senator Hatch said in September of 1997 that 103 vacancies (during the Clinton
Administration) did not constitute a “vacancy crisis.” He also repeatedly stated that 67 vacancies
meant “full employment” on the federal courts. Why now do Republican Senators consider 47
vacancies, nearly the rate of attrition, to be a “crisis?”

Considering how low the vacancy rate is, I cannot understand why the Chairman is now forcing
us to rush to judgment on these nominees. The rush to consider judicial nominees as if they are
on an assembly line thwarts thorough and fair consideration of each nominee. As the Chairman
said in 1998, there is a good deal of background research that must be done by the Judiciary
Committee before we can send a nominee to the floor. If the Committee fails to do its
groundwork, it fails the Senate and prevents this body from fulfilling its constitutional duty. The
rapid and rushed speed with which we are now moving undermines the Senate - and, despite
Republican claims to the contrary, seems to be solely based on political considerations. The
majority is willing — and anxious ~ to let the Republican in the White House pack the courts with
nominees who will reshape the courts along their ideological lines.

Despite my concerns about the lightning pace at which the Chairman is now proceeding, I
welcome Judge Callahan and Mr. Chertoff, who come to us with the support of their home-state
Senators, for whom I have great respect. Both of these nominees are being given hearings within
just a few months of their nominations. Judge Callahan was nominated on February 12, 2003,
and hers is a hearing I have requested the Chairman expedite. As I have noted throughout the
last two years, the Senate is able to move expeditiously when we have consensus, mainstream
nominees to consider. Unfortunately, far too many of this President’s nominees have records
that raise serious concerns about whether they will be fair judges to all parties on all issues.

Judge Callahan is a well-respected nominee who has years of experience serving on the bench in
the state of California. Unlike the divisive nomination of Carolyn Kuhl to the same court, both
home-state Senators returned their blue slips and support a hearing for Judge Callahan. Rather
than disregarding time-honored rules and Senate practices, I urge my friends on the other side of
the aisle to help us fill more judicial vacancies more quickly by bringing those nominations that
have bipartisan support to the front of the line for Committee hearings and floor votes, And, I
invite the President to nominate more mainstream individuals like Judge Callahan. Her proven
record and bipartisan support make it easier for us to uphold our constitutional duty of advise and
consent. Ilook forward to learning more about her record as an appellate judge for the state of
California.

Judge Callahan is another Latina nominee that Democrats have supported and worked to
consider fairly and promptly. The Democrats have supported, and the Senate has confinmed,
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President Bush's nominations of Jose Martinez to a District Court in Florida, Jose Linares to a
District Court in New Jersey, Christina Armijo to a District Court in New Mexico, James Otero
to a District Court in California, and Alia Ludlum, Philip Martinez, and Randy Crane to District
Courts in Texas. In addition, last week the Senate confirmed Judge Prado to the Fifth Circuit
Court of Appeals. Another Hispanic judicial nominee, Cecilia Altonaga to a District Court in
Florida, was just confirmed yesterday with the support of all Democrats. I urge her
consideration without further delay, as well.

Today, we also welcome Michael Chertoff. Mr. Chertoff has served as Assistant Attorney
General for the Criminal Division at the Department of Justice since being confirmed by the
Senate in May 2001. He previously served as the U. S. Attorney in New Jersey from 1990 to
April 1994, and as a partner in the well-known firm of Latham and Watkins. In spite of Mr.
Chertoff’s role as the lead counsel to the Republicans in the Whitewater investigation, an
extremely partisan effort, we confirmed him to head the Criminal Division. Ilook forward to
hearing from him on a number of issues.

Despite the apparent qualifications of these two nominees, I regret that the Chairman has decided
to proceed with a hearing with two circuit court nominees. For the second time in just a few
months, the Chairman has decided to depart from longstanding Committee precedent and hold a
hearing with more than one circuit court nominee. At the end of January, the Chairman held the
most unusual hearing with three controversial circuit court nominees — Jeffrey Sutton, Deborah
Cook and John Roberts. And it has taken several months of negotiations to ensure that each
nominee in that hearing received the undivided attention that a lifetime nomination to the circuit
court deserves. In fact, Mr. Roberts appeared before the Committee again just last Wednesday
s0 that his record could be complete.

Now, the Republican majority is proceeding with a second hearing with more than one circuit
court nominee — again denying each nominee the undivided attention that a lifetime nomination
to the circuit court deserves and undermining the Senate’s constitutional duty to advice and
consent. Although I had requested that we expedite a hearing for Judge Callahan given her
bipartisan support, it was not at the expense of a thorough hearing on either nominee. Itis
unfortunate that we will not have time to focus on the many important topics raised by each of
these nominations.

The Republican majority has shown a corrosive and raw-edged willingness to change, bend and
even break the rules that have long governed our proceedings and those that they followed when
the judicial nominees involved were a Democratic president’s choices, instead of a Republican
president’s choices.

When there was a Democratic president in the White House, his judicial nominees were delayed
and deferred by the Republican majority. Now that there is a Republican President, it seems that
there is no past practice that will not be violated, no rule that will not be broken or rewritten or
reinterpreted in aid of this Administration’s ideological court-packing scheme. The Senate has an
important role in the confirmation process, and it is not to rubberstamp unexamined nominees on
a high-speed assembly line.
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Today, we will also hear from district court nominee L. Scott Coogler to the U.S. District Court
for the Northern District of Alabama. He is currently an Alabama state court judge and has the
support of both of his home-state Senators. I look forward to hearing his testimony.

HHRHEH
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United States Senator
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Dear Senator Leahy:

. Yarn responding to your Jétter of March 31, 2003, that requested the views of the Tudicial

- Conference of the United States on'a number of specific provisions of a sentencing-related
‘smendiment to H.R. 1104, By now you will have received Ralph Mecham's letter, dated April 3,
which was sent to other Judiciary Commintee members as well, expressing the concerns of the
Jjudiciary about the amendment. More specifically, the Judicial Conference:

1.

Opposes legislation that would eliminate the courts’ authority to depart downward in
appropriate situations unless the grounds relied upon are specifically identified by the
Sentencing Commission as permissible for the departure,

Consistent with the pricr Judicial Conference position on congressionally mandated
guideline amendments, opposes legislation that directly armnends the sentencing
guidelines, and suggests that, in lieu of mandated amendments, Congreas should instruct
the Sentencing Commission to study suggested changes to particular guidelines and to
Teport to Congress if it determines oot to make the recommended changes.

Opposcs legislaton that would alter the siandard of review in 18 U.S.C. § 3742(¢c) from
“due deference” regarding a sentencing judge's application of the guidelines to the facts
of a cage 1 a “de novo” standard of review,

Opposes any amendment to 28 U.S.C. § 994(w) that would impose specific record
kesping and reporting requirements on federal courts in all criminal cases or that would
require the Sentencing Commission to disclose confidential court records to the Judiciary
Committees upon request, .
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5. Urges Congress that, if it determines 1o pursue Jegislation in this area notwithstanding the
Judicial Conference’s opposition, it do so only after the Judicial Conferencs, the
Sentencing Commission, and the Senate have had an opportunity to consider more
carefully the facts about downward departures and the implications of making such a
significant change to the sentencing guideline system.

I believe these Conference positions respond to most of the questions posed in your letter,
Please note, however, that the Conference did not specifically oppose the provisions mentioned
in your third and fourth questions. These provisions would amend U.S.5.G. § 3E1.1 and
promulgate new policy staternent U.S.S.G. § 2K2.23. The Conference considered these
provisions in adopting its opposition to direct congressional amend, of the ing
guidelines. The Conference did not take positions on the provisions noted in your seventh and
eighth questions. These would primarily affect the Department of Justice.

. ‘As stated in the April 3 letter, the Judicial Confererice believes.that this legisiation, if

- enscted, wonld d6 serioud harm to the basic structure of the sentencing guideline system and
would seriously impair the ability of courts to impose just and responsible sentences. Before
such legislation s enacted thers should, st Jeast, be & thorough and dispassionate inquiry into the
consequences of such action. ’

Sincerely,
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Testimony for Senator Richard Shelby regarding the nomination of Scott
Coogler to be United States District Court Judge for the Northern
District of Alabama

May 7, 2003

Mr. Chairman, thank you for the opportunity to address the Senate
Judiciary Committee. I am glad to be here today as the Committee
considers the nomination of Judge Scott Coogler to the United States
District Court for the Northen District of Alabama. It is a privilege to
have the opportunity to introduce such an outstanding individual.
Accompanying Judge Coogler today are his wife, Mitzi, and his three
children, Carlson, Hannah, and Allie.

1 have had the pleasure of knowing Judge Coogler for a number of
years as he is a resident of my hometown of Tuscaloosa, Alabama.
Based on my personal experience, I can say that he has a long record of
service to the community. Prior to entering the legal profession, Judge
Coogler graduated from the University of Alabama’s Law Enforcement

Academy with honors, after which he served for two years as a police
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officer for the City of West Blocton, Alabama. Though no longer a
member of the police force, he has served as guest instructor at the
University of Alabama’s Law Enforcement Academy since 1984. Judge
Coogler is also an active volunteer, serving on the Board of Directors for
the Tuscaloosa County Boys and Girls Club, the American Christian
Academy, FOCUS on Seniors, and “A Woman’s Place,” a drug
treatment center.

Mr. Chairman, Judge Coogler received both his undergraduate and
law degrees from my alma mater, the University of Alabama, receiving
his Bachelors of Arts with cum laude honors and graduating near the top
of his law school class. After completing law school, Judge Coogler
practiced for over fourteen years in the private sector where he
represented clients on both the plaintiff and defense side in civil matters,
in addition to representing clients in criminal matters. He also served as
a member of the Alabama Army National Guard as part of the Judge
Advocate General’s Corps, where he attained the rank of Captain before
he was honorably discharged in 1997. In 1998, Judge Coogler was

elected to be a Circuit Court 